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58503 United States Courts-Martial Manual Executive
Order
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58788 Gasoline DOE/ERA publishes proposal pending
under the motor gasoline allocation program;
comments by 10-31-80 (Part VI of this issue)

58699 Medicare HHS/HCFA gives notice regarding
schedule of limits on skilled nursing facility
inpatient routine service costs; effective 10-1-80

™
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58505 Taxes USDA/Sec'y establishes criteria

determining primary purpose of certain payments
for Federal tax purposes; effective 9-4-80

E — AN
———————A 58594 Tax Sheiters Treasury amends regulations
e — governing practice before IRS sets standards
_———— providing opinions used in promotion of tax
= = = shelters; comments by 11-3-80
= =
% 58689 Banking FRS proposes fee schedules and pricing
— principles; comments by 10-31-80
é =
== = 58780 Penalties Interior/SMO publishes regulations
= = = regarding civil penalties; effective 10-6-80 (Part V of
- e this issue) )
= %ﬁ 58520 Care Facllities Treasury/IRS publish regulations
F——— relating to treatment of private foundations that
e maintain certain elderly care facilities; effective
= = beginning taxable year 12-31-69
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Income HHS/SSA publishes proposal regarding
supplemental security income for the aged, blind,
and disabled; comments by 11-3-80

Consumer Protection EPA gives notice of study
being undertaken to determine advisability of
automating consumer complaint handling;
comments by 10-15-80 ,

Grant Programs—Generic Commerce/Sec’y
announces proposed availability of fiscal year 1981
funds for establishment of Cooperative Generic
Technology Centers; deadline 10-4-80 :

Grant Programs—Construction EPA gives notice
of protests of grantee procurement actions under
grants for construction of publicly owned treatment
works (Part III of this issue)

Securities” Treasury anndunces interest rate on
notes of series F~1985

Grant Programs CSA publishes final regulations
on fiscal year 1981 Crisis Intervention Program;
effective 10-6-80

Immigration Justice/INS amends regulations to
add carrier to list of transportation lines; effective
8-6-80

Export Commerce/ITA request comment by
11-3-80 on effects of Foreign Policy Export controld

Electric Utilities DOE/ERA proposes voluntary
guidelines for the cost of service standard under the
Public Utility Regulatory Policies Act of 1978;
comments by 11~21-80 (Part II of this issue)

Privacy Act Documents

DOD/Navy

Presidential Commission on World Hunger
Treasury/IRS
Sunshine Act Meetings

Separate Parts of This Issue
Part 1, DOE/ERA

Partlll, EPA

Part IV, USDA/FGIS

Part V, Interior/SMO

Part VI, DOE/ERA

Part vil, OMB
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Presidential Documents

Title 3—
The President

Executive Order 12233 of September 1, 1980

Amendments to the Manual for Courts-Martial, United States,
1969 (Revised Edition)

By the authority vested in me as President of the United States of America by
Chapter 47 of Title 10 of the United States Code (the Uniform Code of Military
Justice), and in order to make some clarifying and technical amendments to
the Manual for Courts-Martial, United States, 1969 (Revised edition), pre-
scribed by Executive Order No. 11476, as amended by Executive Order No.
11835, Executive Order No. 12018, and Executive Order No. 12198, it is hereby
ordered that Executive Order No. 12198 is amended as follows:

1-101. Rule 506(j) in the Table of Contents to the Military Rules of Evidence is
amended by deleting “claim or privilege"” and substituting therefor “claim of
privilege"” in the first line.

1-102. Rule 302 of the Military Rules of Evidence is amended by changm°
paragraph (b)(2) to read as follows:

“An expert witness for the prosecution may testify as to the reasons for the
expert's conclusions and the reasons therefor as to the mental state of the
accused if expert testimony offered by the defense as to the mental condition
of the accused has been received in evidence, but such testimony may not
extend to statements of the accused except as provided in (1).”.

1-103. Rule 304(b) of the Military Rules of Evidence is amended by deleting the
reference “under rule 305(d)-{e)” and substituting therefor the reference
“under rules 305(d), 305(e), and 305(g)".

1-104. Rule 305 of the Military Rules of Evidence is amended by changing the
last sentence of paragraph (h)(2) to read as follows:

“An interrogation is not “participated in" by military personnel or their agents
or by the officials or agents listed in subdivision (h)(1) merely because such a
person was present at an interrogation conducted in a foreign mation by
officials of a foreign government or their agents, or because such a person
acted as an interpreter or took steps to mitigate damage to property or
physical harm during the foreign interrogation.”.

1-105. Rule 317(b) of the Military Rules of Evidence is amended by deleting at
the end thereof “for purposes of enforcing the Uniform Code of Military
Justice” and substituting therefor *for purposes of obtaining evidence concern-
ing the offenses enumerated in section 2516(1) of title 18, United States Code,
to the extent such offenses are punishable under the Uniform Code of Military
Justice”.

1-106. Rule 317(c) of the Military Rules of Evidence is amended to read as
follows:

*(c) Regulations. Notwithstanding any other provision of these rules, members
of the armed forces or their agents may not intercept wire or oral communica-
tions for law enforcement purposes unless such interception:

“(1) takes place in the United States and is authorized under subdivision (b);

“(2) takes place outside the United States and is authorized under regulations
issued by the Secretary of Defense or the Secretary concerned; or
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{FR Doc. 80-27404
Filed 9-3-80; 10:59 am}
Billing code 3195-01-M

. THE WHITE HOUSE,

*(3) is authorized under regulations issued by the Secretary of Defense or the
Secretary coricerned and is not unlawful under section 2511 of title 18, United
States Code."”.

1-107. Rule 321(b)(2)(B) of the Military Rules of Evidence is amended by
deleting the reference “(1)” ‘and substituting therefor the reference “(A)".

1-108. Rule 403 of the Military Rules of Evidence is amended by correcting
“exluded” to read “excluded” in the first clause of that rule.

1-109. Rule 408 of the Military Rules of Evidence is amended by correcting
“purposes.’ to read “purpose” in the last sentence of that rule.

1-110. Rule 506(f) of the Military Rules of Evidence is amended by deleting
“classified information” and substituting therefor “government information” in
the last sentence of that rule. .

1-111. Rule 507(a) of the Military Rules of Evidence is amended by deleting
“information resulting in an investigation” and substituting therefor “informa-
tion relating to or assisting in an investigation” in the second sentence of that

rule. ‘

1-112. Rule 1101(b) of the Military Rules of Evidence is amended by deleting
the reference “Section V” and substituting therefor.the reference “Sections 111
and V. . TN

1-113. Section 12 of Part B, which provided for amendments to paragraph
127¢(1) of Chapter XXV of the Manual, is amended by adding thereto the
following:

“Paragraph 127¢(1) is also amended by deleting “or the Code of the District of
Columbia, whichever prescribed punishment is the lesser,”. Further, paragraph
127¢(1) is amended by deleting “or the Code of the District of Columbia and
the respective Code” and substituting therefor “and the United States Code.".

lorny Z;[._,

September 1, 1980.
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PRESIDENTIAL COMMISSION ON
WORLD HUNGER

1 CFR Part 475

Privacy Act of 1974 Regulations

AGENCY: Presidential Commission on
World Hunger.

ACTION: Final rule.

SUMMARY: The Presidential Commission
on World Hunger has terminated by
compliance with E. O. 12078, as
amended, which created the
Commission.
EFFECTIVE DATE: August 31, 1980,
FOR FURTHER INFORMATION CONTACT:
Daniel E. Shaughnessy, (202) 447-5095.
SUPPLEMENTARY INFORMATION:
Commission hereby removes Part 475
from 1 CFR.
Dated: August 29, 1960,
Daniel E. Shaughnessy,
Executive Director.

{FR Doc. 80-27005 Filed 9-3-80, 845 am]
BILLING CODE 6820-97-M

DEPARTMENT OF AGRICULTURE
Office of the Secretary
7 CFR Part 14

Determining the Primary Purpose of
Certain Payments for Federal Tax
Purposes

AGENCY: U.S. Department of Agriculture
{USDA).
ACTION: Final rule.

SUMMARY: This rule establishes criteria
to be used in determining the primary
purpose for which payments are made
under certain Federal and non-Federal
programs as authorized by section 543 of
the Revenue Act 0f 1978 as amended. A
determination that the primary purpose

of a payment is to conserve soil or water
resources, protect or restore the
environment, improve forests, or provide
wildlife habitat will allow recipients to
exclude all or part of the payment from
their gross income for Federal tax
purposes provided that the payment
does not increase substantially the
annual income derived from the
property benefited by the payment,
EFFECTIVE DATE: This rule is effective
September 4, 1980. It applies to
payments made after September 30,
1979.

FOR FURTHER INFORMATION CONTACT:
Arnold Miller, Office of Budget, Planning
and Evaluation, Office of the Secretary,
Room 117-A Administration Building,
U.S. Department of Agriculture,
Washington, D.C. 20250, phone (202)
447-3255, The final Impact Statement
describing the options considered in
developing this final rule and the impact
of implementing each option is available
on request from Arnold Miller.
SUPPLEMENTARY INFORMATION: (1)
General. This final action has been
reviewed under USDA procedures
established in Secretary’ Memorandum
1955 to implement Executive Order
12044, and has been classified
“significant.”

Section 543 of the Revenue Act of 1978
(Pub. L. 95-600), hereafter referred to as
the “Act” amended the Internal Revenue
Code of 1954 to provide that certain
payments, or portions thereof, received
through Federal and non-Federal
programs can be excluded from gross
income for Federal income tax purposes.
The exclusions apply to the extent that
the Secretary of Agriculture determines
that the payments, or portions thereof,
are make primarily for the purposes of
conserving soil and water resources,
protecting or restoring the environment,
improving forests, or providing wildlife
habitat, and to the extent that the
Secretary of the Treasury determines
that the payments do not increase
substantially the annual income derived
from the property associated with the
payments.

A deduction, depreciation,
amortization, or investment credit may
not be claimed with respect to amounts
excluded from gross income under
Section 543 of the Act. If associated
property or improvements are disposed
of within 20 years after the payment is
made, some or all of any capital gain
may be treated as ordinary income for

tax purposes. Section 543 applies to
payments made after September 30,
1979, and is incorporated into the
Internal Revenue Code of 1954 as
Section 126 (exclusion) and as Section
1255 (recapture).

The Department of Agriculture is
working with the Department of the
Treasury to implement Section 543 of
the Act. This rule, however, applies only
to the determinations to be made by the
Secretary of Agriculture as prescribed in
Section 543.

(2) Form of determinations. The
criteria and definitions set forth in this
rule will be applied to applicable .
programs to determine the primary
purpose for which payments are made.
The determinations may be made on the
basis of entire programs, categories of
practices or measures within programs,
or on the basis of individual payments.
Determinations made under this rule
will be published in the Federal
Register.

(3) Non-Federal payments. In addition
to Federal payments, payments received

- by persons under programs

administered by units of non-Federal
governments may qualify for exclusion
from gross income under Section 543 of
the Act. Non-Federal public entities that
seek an exclusion from gross income for

" payments made under their programs

should notify the Secretary of
Agriculture following the procedure
specified in § 14.6 of this rule. Those
that have submitted materials in
response to: (1) the May 24, 1979, letter
sent to all governors on this subject; (2)
the advance notice of proposed
rulemaking that appeared in the June 29,
1979, Federal Register (44 FR 37953); or
(3) the proposed rule that appeared in
the August 22, 1979, Federal Register (44
FR 49271) need not resubmit materials in
response to this rule.

{(4) Recent legislation. The Technical
Corrections Act of 1979 (Pub. L. 96-222)
was signed by the President on April 3,
1980. The Technical Corrections Act
makes cerlain technical and clerical
changes to the provisions of the
Revenue Act of 1978. Sections 105{a){7})
and 105(b)(1) of the Technical
Corrections Act contain five changes
that apply to the provisions of Section
543 and thus to this rule. Two of these
changes are significant.

First, there are circumstances under
which a taxpayer would have been
worse off under the provisions of
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Section 543 as it appeared unamended
in Pub. L. 95-600 than under previous
tax law, Generally, this would have
occurred in those situations in which
payments would have been received as
reimbursement for costs for which a
deduction or credit was allowed under
prior tax law. Unider previous tax law a
taxpayer could have received the
payment nearly tax-free, but under the
unamended section 543 a taxpayer
would have had to treat the payment as
income if he or she were to dispose of
the property associated with the
payment within 20 years after receiving
the payment.

The Technical Corrections Act
addresses this problem. It permits a

- taxpayer to elect not to use the
exclusion and recapture provisions of
section 543 if the taxpayer would have
received more favorable tax treatment
under previously existing tax law.
However, the Technical Corrections Act
also guards against the realization of .
double benefits.

Second, under the 1978 Act it was not
clear whether the unamended Section
543 could be applied to payments made
under programs operated by non-
Federal public entities other than States.
The Technical Gorrections Act makes it
clear that Section 543 is intended to
apply to payments received under any
program of a State, a possession of the
United States, a political subdivision of
either of the foregoing, or the District of
Columbia.,

The amendments made by the
Technical Corrections Act with respect
to Section 543 apply to payments made

.after September 30, 1979, the effective
date of the Revenue Act of 1978,

As stated in the proposed rule, this
final rule incorporates the amendments
to the Revenue Act of 1978 made by the
Technical Corrections Act of 1979.

(8) Public comment. Comments'on the
proposed rule were received from State
agencies, conservation organizations,
and individuals. Four comments simply
supported the rule as proposed. Several
comments opposed the provisions of the
Act, The remaining comments suggested
changes or raised questions concerning
the intent of the proposed rule. All
comments were considered in °
developing the final rule. The full text of

- all comments is on file and available for

public inspection in Room 117-A,
Administration Building, USDA, 14th
and Independence Avenue S.W.,
Washington, D.C. 20250. .

The substance of the public comments
and the Department's response to them
follow:

(a) One comment suggested that the
regulations should clarify whether -
payments made for more‘than one

purpose or that yield multiple benefits
are eligible for exclusion from gross
income. The comment further indicated
that water supply development should
not be considered a component of water
conservation but suggested that
practices yielding incidental water
supply benefits should not be excluded -

. from eligibility purely on that basis.

Response. The rules have been
modified to make it clear that applicable
payments may be excluded from gross
income to the extent that they are
determined to be made primarily for-one
or a combination of the purposes listed
in the rule and if they are also
determined not to increase substantially
the annual income derived from
property associated with the payment.

The incidental benefits of practices
installed with payments received under
eligible programs are considered to be
separate from the primary purpose of
those payments, Incidental benefits,
however, may affect the excludable
portion of payments if they result in an
increase in the annual income derived -
from property associated with the
payments. Procedures for determining
the portions of applicable payments that
should be either excluded from or
reported as gross income will be
published by the Secretary of the
Treasury.

(b) Ten comments suggested that the
definition of State programs should be
expanded to include substate political
entities such as counties, special
purpose districts, and interstate compact
programs.

Response: As one of the alternatives
to the proposed rule, we considered a
definition of “State” that would have
interpreted Section 543 as extending to
payments received through programs of
substate political entities. This
definition is in accord with the recently
enacted Technical Corrections Act, and
has been incorporated into the final rule.

(c) One comment suggested that the
language referring to “existing stands”
of timber in § 14.5(e)(2) limits the
situations under which payments for
improving forests would be eligible for
exclusion from gross income.

Response: The limitation was not
intended. The reference to *existing
stands” has been deleted from the rule.

(d) One comment suggested that the

. rule require States to report payments

made to individuals to the Infernal
Revenue Service {IRS). -

Response: IRS, not USDA, is
authorized to promulgate rules
concerning income reporting. This
comment has been brought to their
attention, )

{e) One comment cautioned against

- extending the definition of wildlife

habitat to favor conditions under which
wildlife resources are expropriated for
private use to the exclusion of their
beneficial use by the general public.
Moreover, limiting the definition of
wildlife habitat to that of threatened or

" endangered species would tend to

reduce the effectiveness of incentive
payments intended to encourage private
action to enhance wildlife resources for
general public benefit.

Response: The definition of wildlife
habitat in the final rule does not include
habitat provided for species husbanded
or otherwise cultivated for profit. It
includes the establishment of physical
and biological conditions that can
reasonably be expected to support
noncultivated and nondomesticated
forms of animal and plant life of value to
the public apart from the value that is
captured as private economic gain, The
definition includes, but is not limited to,
the habitat of endangered or threatened
species.

(f) One comment suggested that
conservation cost-share payments
should not be considered as income and
thus should not be taxed.

Response: The Internal Revenue Codo
and previous tax rulings indicate that, in
general, conservation cost-sharing
payments ‘should be included in gross
income. The intent of Section 543 of the
Revenue Act of 1978 is to allow cost-
share payments to be excluded from
gross income for tax purposes to the
extent that they yield benefits to the
public apart from those that accrue to
the recipients of the payments, This rule
provides a basis for carrying out the
Secretary of Agriculture's
responsibilities under that Act.

(g) Two comments questioned why the
Secretary of the Treasury has to make a
separate determination that payments
do not increase substantially the income
even though the Secretary of Agriculture
has determined that the payments are
made for one or more of the purposes

-listed in the Act. Another comment

suggested that the primary purpose of
soil and water conservation practices 1s
to protect land from deterioration for
public benefit, Therefore, increases in
land values or productivity are
incidental and should not be taxed.

Response: These comments go to the
Act itself. The Act specifies that all or
part of a payment can be excluded from
gross income (1) if the Secretary of
Agriculture determines that it is mado
primarily for conserving soil and water
resources, protectmg or restoring the
environment, improving forests, or
providing wildlife habitat and (2) if the
Secretary of the Treasury determines
that the payment does not increase
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substantially the annual income derived
from the property.

(h) Once comment expressed concern
that the provision of the Act that calls
for a determination that payments do
not increase substantially annual

income may work against small farmers.

Because small farmers tend to have
small farm incomes, and increase in -
income may be significant to them but
insignificant to a farmer with a larger
operation. .

Response: Because the Act states that
the Secretary of the Treasury is to
determine whether payments increase
substantially annual income, this
comment has been referred to the
Treasury Department. The Department
will work with Treasury to help make
sure that the implementation of Section

543 does not work against small farmers.

(i) One comment recommended
redefining forestry improvement to
include all aspects of timber production.

Response: The definition of forestry
improvement has been expanded to
include actions, measures, or practices
undertaken for the direct or indirect
conservation or enhancement of timber
resources: However, not all aspects of
timber production, as for example
harvesting, are considered bo be
consistent with the Act. Consequently,
the definition has been tailored to-
include only those silvicultural actions
associated with establishing,
maintaining, and enhancing timber
resources.

(i) One comment questioned whether
the definition of environmental
protection should be broad enough to
include payments made to correct
natural conditions that aggravate man-
caused or man-induced reductions or
degradations in the external or extrinsic
conditions directly or indirectly
affecting people.

Response: The definition of
environmental protection and
restoration is intended to encompass all
acfivities necessary to correct man-
caused or man-induced problems in the
natural environment. This includes
actions to overcome natural conditions
that aggravate man-caused or man-
induced degradations as necessary to
reestablish the natural conditions that
existed before the man-caused
degradations.

{k) One comment questioned whether
public payments made for animal waste
pollution abatement measures would be
considered eligible for exclusion from
gross income under the Act.

Response: A determination of the
eligibility of payments for animal waste
control measures for exclusion from
gross income would be premature
without first reviewing the

circumstances under which the
payments are made. The payments,
however, will qualify for exclusion to
the extent that they are determined to
be made for one of the purposes listed in
the Act and as not increasing
substantially the annual income derived
from the property.

Title 7, Subtitle A of the Code of
Federal Regulations, is amended by
adding Part 14 to read as follows:

PART 14—DETERMINING THE
PRIMARY PURPOSE OF CERTAIN
PAYMENTS FOR FEDERAL TAX
PURPOSES

Sec.
141
14.2
143
144
145
146

ose.

Applicability.

Objective.

Policy.

Procedure.

Criteria for delermining the primary
purpose of payments with respect to
potential exclusion from gross income.
147 Non-Federal programs and payments.

Authority: Sec. 543, Pub, L. 95-800; as
amended by Sec. 105, Pub. L. 96-222; and 5
U.S.C. 301.

§ 14.1 Purpose.

(a) Part 14 sets forth criteria to be
used by the Secretary of Agriculture in
determining the primary purpose of
certain payments received by persons
under applicable programs. Determining
the primary purpose for which
applicable payments are made is one
step toward the exclusion of all or part
of the payments from gross income for
Federal income tax purposes.

{b) The criteria set forth in Part 14
apply only to the determinations to be
made by the Secretary of Agriculture.

§14.2 Applicabllity.

(a) Part 14 applies only to payments
received under the programs listed in
paragraphs (1) through (10). Payments
received under programs not listed in
paragraphs (1) through (10) are not
considered eligible for exclusion from
gross income under this part.

(1) The rural clean water program
authorized by Section 208(j) of the
Federal Water Pollution Control Act (33
U.S.C. 1288(j)).

(2) The rural abandoned mine
program authorized by Section 406 of
the Surface Mining Control and
Reclamation Act 0f 1977 (30 U.S.C.
1236),

{3) The water bank program
authorized by the Water Bank Act (16
U.S.C. 1301 et seq.).

+ (4) The emergency conservation
measures program authorized by Title
IV of the Agricultural Credit Act of 1978
(16 U.S.C. 2201 et seq.).

(5) The agricultural conservation
program authorized by the Soil
Conservation and Domestic Allotment
Act (16 U.S.C. 590a).

(6) The Great Plains conservation
program authorized by Section 16 of the
Soil Conservation and Domestic
Allotment Act (16 U.S.C. 590p{b]].

(7) The resource conservation and
development program authorized by the
Bankhead-Jones Farm Tenant Act and
by the Soil Conservation and Domestic
Allotment Act (7 U.S.C. 1010; 16 U.S.C.
590a ef seq.).

(8) The forestry incentives program
authorized by Section 4 of the
Cooperative Forestry Assistance Act of
1978 (16 U.S.C. 2103).

(9) Any small watershed program
administered by the Secretary of
Agriculture that is determined by the
Secretary of the Treasury or his delegate
to be substantially similar to the type of
programs described in paragraphs (1)
through (8).

(10) Any program of a State, a
possession of the United States, a
political subdivision of a State or a
possession of the United States, the
District of Columbia, or a combination
of any of the foregoing under which
payments are made primarily for the
purpose of conserving soil and water
resources, protecting or restoring the
environment, improving forests, or
providing a habitat for wildlife.

(b) The criteria set forth in § 14.5 for
determining the primary purpose of
payments with respect to their eligibility
for exclusion from gross income shall
also be used to determine the
applicability of this part to payments
received under non-Federal programs as
provided in § 14.2(a)(10).

§14.3 Objective.

The objective of the determinations
made under Part 14 is to provide
maximum conservation, environmental,
forestry improvement, and wildlife
benefits to the general public from the
operation of applicable programs. °

§14.4. Policy.

Federal tax, conservation, natural
resource, and environmental policies
should complement rather than conflict
with one another. Therefore, the Federal
income tax liability on applicable
payments should be reduced or
eliminated to the extent that the
payments yield conservation,
environmental, forestry improvement, or
wildlife benefits to the general public
beyond the benefits that accrue to those
who receive the payments.



58508 Federal Register / Vol. 45, No. 173 / Thursday, September 4, 1980 / Rules and Regulations

§ 14.5. Procedure.,

. (a) The portion of an applicable
payment that may be excluded from
gross income under Part 14 shall be that
portion or all, as appropriate, that—

{1) Is determined to be made primarily
for the purpose of conserving soil and
water resources, protecting or restoring

" the environment, improving forests, or
providing wildlife habitat; and )

(2) Is determined by the Secretary of
the Treasury as not increasing
substantially the annual income derived
from the property associated with the
payment.

(b) Primary purpose means the
principal, fundamental, predominant, or
independent objective for whicha
payment is made. The following shall be
considered in determining the primary
purpose of a payment: . )

(1) Single-purpose payments shall be
considered as having that purpose as
their primary purpose.

- (2) Multiple-Purpose Payments, If a
payment is made for several purposes, it
may be considered as having soil and

. water conservation, environmental
protection or restoration, forestry -
improvement, or providing wildlife
habitat as its primary purpose to the
extent of the portion of the payment that
is made for one or more of such
purposes. ’

. (8) Where a purpose of a payment, or
portion thereof, is in doubt, the
following sources should be
considered—

(i) Authorizing legislation, legislative

_ history, administrative regulation,

administrative history, interpretive case

law, and the administrative policies and
procedures under which the applicable
program operates and the payment is
made; and

(ii) Agreements or other

documentation accompanying the

transfer of the payment;

(iii) Use made of the payment by the

recipient.

§14.6 Criteria for determining the primary
purpose of payments with respect to
potential exclusion from gross income,

(a) Soil conservation. (1) Payments
shall be considered to be made
primarily for the purpose of soil
conservation if they are intended to
finance activities, measures, or practices
to reduce soil deterioration.

(2) Soil deterioration refers to
impairments of the physical or chemical
properties of soil that are largely
irreversible and that can be expected to-
result in a long-term or permanent
reduction in the productive capacity of
the resource regardless of the level of
technology available or applied. Erosion
by water and wind and the associated

changes that result in permanent or
long-term reductions in the productive
capacity of the soil are forms of soil
deterioration.

(b) Water conservation.{1) Water
conservation includes actions that, for a
given level of water supply, reduce the
demand for or use of water by—

(i) Improving efficiency in use;

(ii) Reducing loss and waste;

(iii) Increasing the recycling or reuse
of water, thereby making existing
supplies available for other current or -
future uses; or v

(iv) Improving land management
practices for the purpose of reducing
water use, loss, waste, increasing the
efficiency of water use, or increasing the
recycling or reuse of water.

{2} Payments shall be considered to be
made primarily for the purpose of water
conservation if they are intended to
finance actions, measures, or practices
that can be expected to result in water
conservation as defined in paragraph
b(1) of this Section.

(c) Protecting the environment. (1)
JPayments shall be considered to be
made primarily for the purpose of
protecting the environment if they are
intended to finance actions, measures,
or practices undertaken to prevent man-
caused or man-induced reductions or
degradations in the quantity or quality
of the natural external or extrinsic
conditions directly or indirectly
affecting people.

(2) External or extrinsic conditions
refer to the complex of natural
conditions or circumstances, including
but not limited to those affecting public
health and safety, in which people

reside or otherwise carry out their lives,

(d) Restoring the environment. (1)
Payments shall be considered to be
made primarily for the purpose of
restoring the environment if they are
intended to finance actions, measures,
or practices undertaken to reestablish,
return, or enhanc_:e the quantity or
quality of the natural external or
extrinsic conditions directly or
indirectly affecting people that existed
before the man-caused or man-induced

degradation.

{2) External or extrinsic conditions
have the same meaning with respect to
restoring the environment as they do for
protecting the environment.

(e) Improving forests. (1) Payments
shall be considered to be made-
primarily for the purpose of improving
forests if they are intended to finance
actions, measures, or practices
undertaken for the direct or indirect
conservation or enhancement of the
quantity or quality of timber resources.

(2) Improving forests includes the
generation and regeneration of timber

stands as well as the silvicultural
improvement of such timber stands but
excludes harvest cuttings not
undertaken primarily for silvicultural
improvement.

{f) Providing habitat for wildlife. (1)
Payments shall be considered to be
made primarily for the purpose of
providing habitat for wildlife if they are
intended to finance actions, measures,
or practices leading directly to the
establishment of those physical and
‘biological conditions or resources that
can be expected to support primarily
noncultivated and nondomesticated
animal and plant life. The animal and
plant life must be of value to the public
in their natural state apart from any
value that may be realized from them as
private economic gain.

(2) wildlife includes but is not limited
to species of terrestrial or aquatic
animals and plants.

(3) Habitat includes, but is not limited
to, the food supply, water supply, and
nesting and escape cover necessary to
support populations of wildlife species.
Included in the definition of wildlife
habitat are domestic crops raised for the
primary purpose of providing food
supply or cover for specific wildlife
species. h

§ 14.7 .Non-Federal programs and
payments. ’

(a) Definition of non-Federal
programs. Non-Federal program means
any program of a State, a possession of
the United States, a political subdivision
of any State or possession of the United
States, the District of Columbia, or a
combination of any of the foregoing.

(b) Applicability. Payments received
through non-federal programs under
which payments are made primarily for
the purpose of conserving soil and water
resources, protecting or restoring the
environment, improving forests, or
providing a habitat for wildlife may be
considered for exclusion from gross
income under Part 14.

(c) Determining the primary purpose
of non-federal payments. The
determination of the primary purpose for
which non-Federal payments are made
with respect to their potential for
exclusion from gross income shall be
made by using the criteria set forth in
Part 14 for determining the primary
purpose of Federal payments,

{d) Procedure for determining the
primary purpose of payments made -«
under non-Federal programs. {1) To
initiate the process of determining the
applicability of this part to payments
received through non-Federal programs
and the primary purpose of the
payments for potential exclusion from
gross income, the non-Federal official
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responsible for the program through
which the payments are made should
provide six copies of the following
materials relating to the program to the
Secretary of Agriculture—

(i) Authorizing legislation;

(ii) Rules or regulations;

(iii) Current policies and procedures
under which payments are made and
used;

(iv) A description of all practices or
measures for which payments are made
and used; and

{v) Any other information that may be
helpful in determining the purpose for
which payments, or portions thereof, are
made and used.

(2) Any changes in the supporting
documentation listed in paragraphs
{(d)(1)(i) through {d}(1)(iv) should be
reported to the Secretary within 30 days
of the date they become final.

éigned at Washington, D.C., August 27,
1980.

Bob Bergland,

Secretary.

[FR Doc. 80-27073 Filed 9-3-80; 845 am]
BILLING CODE 3410-01-M

Agricultural Marketing Service

7 CFR Part 908

[Valencia Orange Reg. 662; Valencia
Orange Reg. 661, Amdt. 1]

Valencia Oranges Grown in Arizona
and Designated Part of California;
Limitation of Handling

AGENCY: Agricultural Marketing Service
USDA. .

ACTION: Final rule.

SUMMARY: This action establishes the
quantity of fresh California-Arizona
Valencia oranges that may be shipped
to market during the period September
5-September 11, 1980, and increases the
quantity of such oranges that may be so
shipped during the period August 29-
September 4, 1980. Such action is
needed to provide for orderly marketing
of fresh Valencia oranges for the periods
specified due to the marketing situation
confronting the orange industry.

DATES: The regulation becomes effective
September 5, 1980, and the amendment
is effective for the period August 29—
September 4, 1980.

FOR FURTHER INFORMATION CONTACT:
Malvin E. McGaha, 202-447-5975.
SUPPLEMENTARY INFORMATION: Findings.
This regulation and amendment are
issued under the marketing agreement,
as amended, and Order No. 908, as
amended (7 CFR Part 908), regulating the
handling of Valencia oranges grown in

Arizona and designated part of
California. The agreement and order are
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C 601-674). The action
is based upon the recommendations and
information submitted by the Valencia
Orange Administrative Committee and
upon other available information. It is
hereby found that the action will tend to
effectuate the declared policy of the act.

This action is consistent with the
marketing policy for 1979-80 which was
designated significant under the
procedures of Executive Order 12044.
The marketing policy was recommended
by the committee following discussion
at a public meeting on January 22, 1980.
A final impact analysis on the marketing
policy is available from Malvin E.
McGaha, Chief, Fruit Branch, F&V,
AMS, USDA, Washington, D.C. 20250,
telephone 202-477-5975,

The committee met again publicly on
September 2, 1980 at Los Angeles,
California, to consider the current and
prospective conditions of supply and
demand and recommended a quantity of
Valencia oranges deemed advisable to
be handled during the specified weeks.
The committee reports the demand for
Valencia oranges continues to be good.

It is further found that there is
insufficient time between the date when
information became available upon
which this regulation and amendment
are based and when the actions must be
taken to warrent a 60-day comment
period as recommended in E.O. 12044,
and that it is impracticable and contrary
to the public interest to give preliminary
notice, engage in public rulemaking, and
postpone the effective date until 30 days
after publication in the Federal Register
(5 U.S.C. 553), and the amendment
relieves restrictions on the handling of
Valencia oranges. It is necessary to
effectuate the declared purposes of the
act to make these regulatory provisions
effective as specified, and handiers have
been apprised of such provisions and
the effective times.

Section 908.962 is added as follows:

§908.962 Valencia Orange Regulation 652,

Order. (a} The quantities of Valencia
oranges grown in Arizona and
California which may be handled during
the period September 5, 1980, through
September 11, 1980, are established as
follows:

(1) District 1: 374,000 cartons;

(2) District 2: 476,000 cartons;

(3) District 3: Open Movement.

(b) As used in this section, "handled,”
“District 1," “District 2,” *District 3,"
and “carton” mean the same as defined
in the marketing order.

§908.961 [Amended]

2, Paragraph (a) in § 908.961 Valencia
Orange Regulation 661 (45 F.R. 57363), is
hereby amended to read:

(a] * & *

(1) District 1: 418,000 cartons;

{2) District 2: 532,000 cartons;

(3) District 3: Open Movement.
(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C.
601-674)

Dated: September 3, 1960.
D. S. Kuryloski,
Deputy Director, Fruit and Vegetable
Division, Agricultural Marketing Service.
{FR Doc. 80~27423 Filed §-3-80: 12:23 pm]
BILLIHG CODE 3410-02-M

Commodity Credit Corporation

-7 CFR Part 1464

1980 Crop Grade Loan Rates—Burley
Tobacco

AGENCY: Commodity Credit Corporation.
ACTION: Final rule.

SUMMARY: This rule sets forth the
schedule of loan rates applicable to the
various grades of 1980-crop burley
tobacco so as to provide the level of
support required by the Agricultural Act
of 1949, as amended. Eligible burley
tobacco can be delivered for price
support at the specified rates.

EFFECTIVE DATE: September 4, 1980.

ADDRESS: U.S. Department of
Agriculture, Price Support and Loan
Division, ASCS, P.O. Box 2415,
Washington, D.C. 20013.

FOR FURTHER INFORMATION CONTACT:
Betty A. Lucas, ASCS, (202) 447-6733.
The Final Impact Statement considered
in developing this final rule is available
on request from Robert L. Tarczy, Price
Support and Loan Division (ASCS),
Room 3754-South Building, P.O. Box
2415, Washington, D.C. 20013, (202} 447-
6733.

SUPPLEMENTARY INFORMATION: This
final action has been reviewed under
USDA procedures established in
Secretary's Memorandum 1955 to
implement Executive Order 12044 and
has been classified “'not significant.”

In compliance with Secretary's
Memorandum No. 1955 and “Improving
USDA Regulations” {43 FR 50988},
initiation of review of these regulations
contained in CFR 1464.21 for need,
currency, clarity, and effectiveness is
planned for the period May-July 1984.

The title and number of the Federal
Assistance Program that-the Final Rule
applies to is: Title—Commodity Loans
and Purchases; Number—10.051. This
action will not have a significant impact
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on area and community developx‘nent.
Therefore, review as established by

[Doflars per 100 1, farm sales weight]
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1561) and the auvthority contained in
section 103 of the Immigration and
Natienality Act {8 U.S.C. 1108), 28 CFR
0.105(b) and 8 CFR 2.1. Compliance with
the provisions of section 553 of Title 5 of
the United States Code as to notice of
proposed rulemaking and delayed
effective date is unnecessary because
the amendment contained in this order

- adds a transportation line to the listing
and is editorial in nature.

The Commissioner of the Immigration
and Naturalization Service entered into
an agreement with the following named
carrier on the date indicated to
guarantee the preinspection of its
passengers and crew at a place outside
of the United States under section 238(b)
of the Immigration and Nationality Act
and 8 CFR Part 238:

Republic Airlines, Inc. Effective date:
August 6, 1980.

Accordingly, Chapter I of Title 8 of the
Code of Federal Regulations is amended
as follows:

PART 238—CONTRACTS WITH
TRANSPORTATION LINES

§238.4 [Amended]

§ 238.4 Preinspection outside the
United States, the listing of
transportation lines preinspected at
Monireal is amended by adding in
alphabetical sequence “Republic
Airlines, Inc.”,

(Secs. 108, 238{d); {8 U.S.C. 1103, 1228{(b)))

Dated: August 28, 1980.

David Crosland,

Acting Commissioner of Inmigration and
Naturalization.

[FR Doc. 80-27106 Filed 9-5-80; 8:45 am)]
BILLING CODE 4410-10-M

DEPARTMENT OF ENERGY
Economic Regulatory Administration

10 CFR Part 212
[Docket No. ERA-R-79-48;I

Crude Oil Reseller Regulations

AGENCY: Economic Regulatory
Administration, Department of Energy.

ACTION: Technical amendment.

stBJECT: The Economic Regulatory
Administration (ERA) of the Department
of Energy (DOE] is issuing a technical
amendment to the final rule issued by
the ERA on July 29, 1980, which
established a permissible average
markup of twenty cents per barrel for
crude oil resellers first doing business
on or after December 1, 1977 (“post-

November 1977 resellers™). Today's
amendment will correct both the
regulatory language of the self-
correcting refund provisions set forth in
the July 1980 final rule and the
inadvertent omission from the final rule
of the provisions of § 212.185(c)
pertaining to the recerlification of
incorrectly certified crude oil.

EFFECTIVE DATE: September 1, 1980,

FOR FURTHER INFORMATION CONTACT:
Cynthia Ford (Office of Public Hearings
Management), Economic Regulatory
Administration, Room B-210, 2000 M
Street, NW, Washington, D.C. 20461,

(202) 853-3971.

William L. Webb (Office of Public
Information}, Economic Regulatory
Administration, Room B-110, 2000 M
Street, NW., Washington, D.C. 20461,
(202) 653-4055.

Daniel J. Thomas (Office of Regulatory
Policy), Economic Regulatory
Administration, Room 7302, 2000 M
Street, NW, Washington, D.C. 20461,
(202) 653-3202.

William Funk or Jack O. Kendall (Office
of General Counsel), Department of
Energy, Room 6A-127, 1000
Independence Avenue, SW,
Washington, D.C. 20585, (202) 252-
6736 or 252-6739.

SUPPLEMENTARY INFORMATION: On July

29, 1980, we issued a finai rule, to be

effective September 1, 1980, establishing

a twenty-cent permissible average

markup for crude oil resellers that came

into business after November 1977 {44

FR 52112, August 5, 1980). As part of that

final rule we adopted a self-correcling

refund mechanism, whereby resellers
that had not had a permissible average
markup since December 1977 would
have a one-time opportunity to refund
overcharges since that time and thereby
cure any violations of our price
regulations.

Due to a technical error, the
regulatory language set forth in the July
1980 final rule failed to state correctly
the new self-correcting refund
provisions to be followed by post-
November 1977 resellers. We are today
adopting a corrective amendment {o that
final rule. Thus, when the self-correcting
refund provisions become effective on
September 1, 1980, they will provide, as
explained in the preamble to the final
rule, that if in any month between
December 1977 and September 1980 (1) a
post-November 1977 reseller’s average
markup exceeded the twenty-cent
permissible average markup and (2) the
prices charged by that reseller for each
grade of lower tier, upper tier, and
stripper well and other exempt crude oil
exceeded the prices at which such crude
oil was priced in transactions of the

reseller's nearest comparable reseller in
the month, the reseller must refund to
each purchaser which bought crude oil
from the reseller during a given moath
an amount determined by multiplying
the number of barrels of crude oil
bought by that purchaser in the given
month by the amount by which the
reseller’s average markup for that month
exceeded the twenty-cent permissible
average markup.

Paragraph (c} of § 212. 185 (“Improper
certifications”} was inadvertently
omitted from the July 1980 final rule. In
order to correct this error, we are
amending the final rule to reflect the
retention of paragraph (c), “Improper
certifications”, and to renumber the new
self-correcting refund mechanism for
post-November 1977 resellers (which the
final rule set forth as § 212.185(c)} as a
new paragraph (d) to § 212.185.
(Emergency Petroleum Allocation Act of 1973,
(15 U.S.C. 751 et seq.), Pub. L. 93-158, as
amended, Pub. L. 83-511, Pub. L. 94-99, Pub.
L. 94-133, Pub. L. 84-163, and Pub. L. 94-385;
Federal Energy Administration Act of 1974,
(15 U.S.C. 787 et segq.), Pub. L. 93-275, as
amended, Pub. L. 94-332, Pub. L. 94-383, Pub.
L. 95-70, and Pub, L. 95-91; Energy Policy and
Conservation Act, (42 U.S.C. 6201 et segq.).
Pub. L. 84-163, as amended, Pub. L. 94-385,
Pub. L. 95-70, Pub. L. 95-619, and Pub. L. 96—
30; Department of Energy Organization Act,
(42 U.S.C. 7101 et seq.), Pub. L. 95-51, Pub. L.
95-509, Pub. L. 95-619, Pub. L. 95-620, and
Pub. L. 95-621; E.O. 11790, 39 FR 23185; E.O.
12009, 42 FR 46267)

In consideration of the foregoing, the
ERA amends 10 CFR 212.185 as set forth
below, effective September 1, 1980.

Issued in Washington, D.C., August 27,

1980.

Hazel R. Rollins,

Administrator, Economic Regulatory
Administration.

The amendment to 10 CFR 212.185
published in the Federal Register on
August 5, 1980 is corrected to read as
follows: )

- * - L 4 *

3. 10 CFR 212.185 is amended by the
addition of a new paragraph (d} to read,
effective September 1, 1980, as follows:

§212.185 Corrections for overcharges.

* » * » *

(a) Overcharges in a month. * * *

(b) Successive overcharges. * * *

(¢} Improper certifications. * * *

(d) Exception. Notwithstanding the
provisions of paragraphs (a) and (b) of
this section, if in any month between
December 1977 and September 1980, (1)
the average markup of a reseller which
did not sell crude oil prior to December
1, 1977 exceeds the reseller’s twenty-
cent permissible average markup and (2}
the prices charged by the reseller for
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each grade of lower tier, upper tier, and

stripper well and other exempt crude oil

exceeded the prices at which such crude

oil was priced in transactions of the

nearest comparable reseller in the

month, the reseller must refund to each

purchaser which purchased crude oil

from the reseller during the month an

amount determined inaccordance with

the following formula:

R=(M\—M,)B,

Where,

t=the month of measurement; -

R=the amount of the refund required;

M‘— the average markup for the month &
=the twenty-cent permissible average
markup and;

B,=the number of barrels of crude oil sold to
each purchaser in the month & ‘

The refunds required by this section
shall be made prior to or on November
30, 1980. .

* * * * *

[FR Doc. 80-27110 Filed 9-3-80; 8:45 am]

BILLING CODE 6450-01-M

L]

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39 _

[Docket Nq. 80-NW-5-AD; Amdt. 39-3906]

Airworthiness Directives: Boeing -
Model 747 Series-Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT

AcCTION: Final rule.

SUMMARY: This Amendment adopts an
Airworthiness Directive (AD) that
requires operators of Boeing 747 series
airplanes to modify the leading edge flap
primary and alternate drive unit control
circuits in accordance with Boeing 747
Service Bulletin No. 27-2204 dated April
25, 1980.

These modifications are necessary
because certain electrical power shorts
could cause inadvertent extension of the
Group A or B leading edge flaps. On
certain 747 airplanes, inadvertent
retraction as well as extension of these
devices could also occur. Inadvertent

extension at high cruise speeds may be

hazardous due to possible structural
damage. Inadvertent retraction-at low
speeds could be hazardous due to
reduced aerodynamicg lift.
DATE: Effective date October 9, 1980.
-Compliance time as described in the -
body of this AD.
ADDRESS: The Boeing service bulletin
specified in this directive may be
obtained uponrequest to Boeing
Commercial Airplane Company, P.O.
Box 3707, Seattle, Washington 98124.

This document may also be examined at
FAA Northwest Region, 9010 East
Marginal Way South, Seattle,
Washington 98108,

FOR FURTHER INFORMATION CONTACT:
Mr. Charles Mackal, Systems and
Equlpment Section, ANW-213, .
Engineering and Manufacturing Branch,
FAA Northwest Region, 9010 East

" Marginal Way South, Seattle,

Washington 98108, telephone (206) 767-
2500.
SUPPLEMENTARY INFORMATION:
History

A boeing review of the failure
analysis of the 747 leading edge flap
drive system has disclosed that a single
electrical fault could result in
‘unscheduled operation of some of the
leading edge flaps. To date, there have
been no in-flight failures. A Notice of
Proposed Rule Making (NPRM] was
issued on March 31, 1980 (45 FR 20901]
proposing a rule which would require all-
operators of 747 series airplanes to
modify the leading edge flap primary
and alternate drive unit control circuits
in accordance with Boeing Service
Bulletin No. 747-27-2204, dated April 25,
1980.

Public Participation and Discussion of
Comments

All interested persons have been
given an opportunity to participate in
the making of this amendment, and due
consideration has been given to all
matters presented.

Twelve parties commented on the
proposed rule. Seven commenters
concurred with the proposed rule, but
requested up to three years for .
accomplishment. In view of the lack of
adverse service history, the FAA has
determined to extend the ‘compliance
time from 12 months to 24 months
following the effective date of this AD.
This time period will not compromise
safety, nor will it be unduly burdensome
to operators of the affected airplanes.

Four commenters questioned the
necessity for the proposed rule, in view
of the absence of reports of inadvertent
leading edge device operation. The
position of the FAA is that the failure
analysis which demonstrated the
possibility of inadvertent leading edge
device operation constitutes sufficienf
justification for corrective action.

One commenter requested that the
rule be limited to those aircraft which

_ are susceptible to the failure resulting in

inadvertent retraction of the leading
edge flaps (those aircraft modified in
production by PRR-79527). This
commenter felt that the aircraft structure
could withstand inadvertent extension
of the leading edge flaps through the

normal cruise speed range. One
additional commenter maintained that
unscheduled operation of the leading
edge flaps would not result in a
controllability problem. The position of
the FAA is that inadvertent flap
retraction at low speeds could be
hazardous due to reduced aerodynamic
lift, With respect to the inadvertent
extension possibility, the FAA has no
data establishing structural and
operating mechanisms strength margins
for the leading edge flaps at high cruise
speeds.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
Section 39.13 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by adding the following new
Airworthiness Directive:

Boeing: Applies to all Model 747 series
airplanes, unless already accomplished:

Within the next 24 months from the
effective date of this AD, modify the leading
edge flap systems in accordance with Boeing
Service Bulletin No. 747-27-2204, dated April
25, 1980, or a later FAA-approved service
bulletin, or in a manner approved by the
Chief, Engineering and Manufacturing
Branch, Northwest Region. .

The manufacturer's specifications and
procedures identified and described in
this directive are incorporated herein
and made a part hereof pursuant to 5

U.S.C. 552(a)(1). All persons affected by

this directive who have not already
received these documents from the
manufacturer may obtain copies upon
request to Boeing Commercial Airplane
Company, P.O. Box 3707, Seattle,
Washington 98124. These documents
may also be examined at FAA,
Northwest Region, 9010 East Marginal
Way South, Seattle, Washington 98108.
(Secs. 313(a), 601, and 603, Federal Aviation
Act of 1958, as amended (49 U.S.C. 3154(a),
1421, and 1423); Sec. 6(c), Department of
Transportation Act (49 U.S.C. 1655(c)); and 14
CFR 11.89)

" Note.~The FAA has determined that this
document involves a regulation which is not
considered to be significant under the
provisions of Executive Order 12044 and as
implemented by Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979).

The incorporation by reference
provisions in this document were
approved by the Director of the Federal
Register on June 19, 1967,

Issued in Seattle, Washington, on August
25, 1980. -

Charles R. Foster,

Director, Northwest Region.
(FR Doc. 80-26834 Filed 0-3-80; 8:45 am}
BILLING CODE 4910-13-M
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14CFRPart39  *
-[Docket No. 80-S0-45; Amdt. No. 89-3903]

Airworthiness Directives; Piper Models
PA-23 and PA-31 Series Airplanes

AGENCY: Federal Aviation
Administration {FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing Airworthiness Directive
(AD), applicable to Piper Model PA-23
and PA-31 series airplanes, which
requires inspection of the fuel control
valves, fuel valve control cables and
cable wires, This amendment continues
the inspections but adds a preflight fuel
selector valve check and requires
installation and periodic replacement of
lubricated O-rings in the Scott fuel
selector valve. These changes are
pecessary based on additional adverse
service experience. -
DATES: September 8, 1980. Compliance
schedule as prescribed in body of AD.

ADDRESSES: The applicable service
bulletins and service letters may be
obtained from Piper Aircraft
Corporation, 820 E. Bald Eagle Street,
Lockhaven, Pennsylvania 17745.

A copy of the service information is
also contained in the Rules Docket,
Room 275, Engineering and
Manufacturing Branch, FAA, Southern
Region, 3400 Norman Berry Drive, East
Point, Georgia 30844, and in the docket
in the Office of Regional Counsel, FAA
Eastern Region, Jamaica, New York.
FOR FURTHER INFORMATION CONTACT:
Gil Carter, Engineering and
Manufacturing Branch, FAA, Southern
Region, P.O. Box 20636, Atlanta, Georgia
30320, telephone [404) 763-7435, or Frank
Covelli, Engineering and Manufacturing
Branch, Eastern Region, Federal
Building, JFK Airport, Jamaica, New
York 11430, telephone {212) 99528394,
SUPPLEMENTARY INFORMATION: This
amendment supersedes Amendment 39—
3102 (43 FR 6411, AD 77-26-02, Docket
No. 77-EA-73) which currently requires
inspection of the fuel control cable
wires, fuel valves, and fuel valve control
cables. After issuing Amendment 39-
3102, the FAA has determined, based on
service experience, that in addition to
the required inspections, it is necessary
to conduct a preflight fuel selector valve
check, and to replace the fuel selector
valve O-rings at 1,000 hour intervals.
Therefore, the FAA is superseding
Amendment 39-3102 by continuing the
inspection requirements for the fuel
control cable wire, fuel valves and fuel
valve control cables, by requiring an
interim preflight fuel selector valve
check, and by requiring periodic

replacement of the fuel selector valve
lubricated O-rings on certain PA-28 and
PA-31 series airplanes.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
public procedure hereon are
impracticable and good cause exists for
making this amendment effective in less
than 30 days.

Adoption of the Amendment

Accordingly, pursuant to the suthority
delegated to me by the Administrator,
§ 39.18 of Part 39 of the Federal Aviation
Regulations (14 CFR 30.13) is amended
by adding the following new
Airworthiness Directive (AD}:

Pipec Aircraft Corporation. Applies to all
Models PA-23, PA~23-1080, PA-23-235,
PA-23-250, PA-E23-250, PA-31 PA-31-
300, PA-31-325, PA-31-350, and PA-31P
airplanes certificated in all categories.

Compliance s required as indicated unless
already accomplished. To prevent possible
engine power loss due to malfunction of the
fuel valves or fuel valve cable assemblies,
accomplish the following:

(2) On Models PA-23-235, PA-23-250, PA-
E23-250, serial numbers 27-505 throngh 27—
1999 and 27-2223 through 27-7305126; PA-31,
PA-31-300 and PA-31-325, serial numbers
31-2 through 31-7300351; PA-31-350, serial
numbers 81-5001 through 31-7305052; and
PA-31P, serial numbers 31P-3 through 31P-
7300147, equipped with Scott fuel selector
valves, perform the following.

Note~The requirements of paragraph (a)
do not apply to those aircraft equipped witha
Dukes valve.

(1) Prior to the next flight, and at intervals
not to exceed 10 hours time in service until
compliance with paragraph (c), check both
right and left fuel selector valves for smooth
and easy operation before starting engines. If
either fuel selector valve exhibits binding,
sticking or is otherwise difficult to operate,
accomplish paragraph (c)(1) or (c){2), as
applicable, before further fiight.

(b) On Models PA-28, PA-23-100; PA-23-
235, PA-23-250, PA-E23-250, serial numbers
27-1 through 27-7954088; PA-31, PA-31-300,
PA-31-325, serial numbers 31-2 through 31~
7612065; and PA-31P, serial numbers 31P-1
through 31P-7730004, which have
accumulated 300 or more hours in service,
accomplish the following within 100 hours'
time in service afler the effective date of this
AD unless already accomplished within the
last 100 hours, and thereafler at intervals not
to exoeed 100 hours® time in service,

(1) Visually inspact, using 10x power
magnification, all fuel valve control cable
wires at each swivel fitting and at idler
control arm and actuating lever connections.
Inspect for cracks, sharp radius bends and
kinks in the control wires. Refer to Piper
Service Bulletin No, 507 for Inspection
locations. Replace any cable inner wire that
exhibits an adverse condition as described
above with a like servicsable part.

(2) In acoordance with Piper Service
Bulletin No. 507 and the appropriate Pipar

Service Manual, inspect all foel valves and

control cables through all detent positions by

having someone operate the fuel controls in

the cockpit while inspecting for the following:
Rigging and adjustment.

(ii) Unrestricted motion of cable wires,
swivel fitting and valve actuating levers.

(iif) Proper lubrication of fuel valve
attachments and controls. Correct any
unsatisfactory conditions in accordance with
the appropriate aforemeationed Piper Service
documents.

(c) Within the next 100 hours time in
service after the effective date of this AD,
unless akready accomplished within the last
900 hours, and thereaRter at intervals not to
exceed 1,000 hours time in service,
accomplish the following:

Note~The requirements of paragraph (c)
do not apply to aircraft equipped with a
Dukes valve. :

(1) On Models PA-23-235, PA-23-250, PA-
E23-250, serial numbers 27-505 through 27—
1999 and 27-2223 through 27-7305126; PA-31,
PA-31-300, PA-31-325, serial numbers 31-2
through 31-7300951; and PA-31-P, serial
numbers 31P-3 through 31P-7300147,
equipped with Scott fuel selector valves:

(i) Gain access to the fuel selector valves in
accordance with the appropriate
Maintenance Manual.

(ii) Visually inspect the cable wires at the
fuel selector valve swivel fittings by having
someone operate the fuel controls in the
cockpit while inspecting the swivel fittings
and control wires.

(iii) If any evidence exists of the cable
binding, bending, or kinking, replace the
cable and cerefully check the system rigging
in accordance with the appropriate
Maintenance Manual.

(iv) Remove and disassemble the Scott fael
selector valves in accordance with the
Mainlenance Manual, under the section
entitled “Foel System.”

{v) Remove the exisling valve spool “O”
rings and install new ones contained in Piper
Kit No. 760-504.

(vi) Reassemble the fuel selector valves
and inspect for leaks in accordance with the
Maintenance Manual.

(vii) Install the fuel selector valves in the
aircraft and inspect for proper rigging and
tank selection. Lubricate the external parts at
the selector valve sprocket and control cable
swivel fittings with an appropriate grease as
specified in the Maintenance Manual.

(viii} Inspect for fuel leaks from the fuel
selector valves and fittings.

(ix) Prepare the airplane for return 1o
service in accordance with the Maintenance
Manual.

(x) Make an appropriate maintenance
record entry.

(2) For Model PA-31-350, serial numbers
31-5001 through 31-7305052, equipped with
Scott fuel selector valves:

(i) Remove the access plates located
forward of the main spar on the underside of
the wings, between the wing and the
fuselage.

(i) Remove and disassemble the Scoit fuel
selector valves in accordance with the
Maintenance Manual, under the section
entilled “Fuel System.”
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(ifi) Remove the existing valve spool “O"
rings and install new ones contained in Piper
Kit No. 760-504. :

(iv) Reassemble the fuel selector valves
and inspect for leaks in accordance with the
Maintenance Manual, -

(v) Install the fuel selector valves in the
aircraft and inspect for proper rigging and
tank selection.

(vi) Inspect for fuel leaks from the fuel
selectorvalves and fittings.

(vii) Instal] the access plates.

(viii) Make an appropriate maintenance
record entry. . ‘

Upon submission of substantiating data,
through an FAA Aviation Safety Inspector,
the Chief, Engineering and Manufacturing
Branch may adjust the inspection intervals.

An equivalent method of compliance may
be appraved by the Chief, Engineering and
Manufacturing Branch, Federal Aviation ~
Administration, Southern Region or Eastern
Region. .

The checks in paragraph (a) of this AD may
be accomplished by the pilot as provided in
FAR 43.3h and appropriate maintenance
record entries made in accordance with FAR
91.173, Inspections and component
replacements must be’accomplished by a
* person authorized by FAR 43.3.

Note.—Piper Service Letter 580 and Service
Bulletin Nos. 277, 507, and 648 pertain to this
subject.

This supersedes Amendment 39-3102, 43
FR 6411, AD 77-26-02.

This amendment becomes effective
September 8, 1980,

(Secs. 313(a), 601, and 603, Federal Aviation
Act of 1958, as amended (49 U.S.C. 1354(a),
1421, and 1423); Sec. 6(c), Department of
Transportation Act {49 U.S.C. 1655(c)); 14 °
CFR 11.89) ‘

Note.—The FAA has determined that this
document involves a regulation which is not
significant under Executive Order 12044, as
implemented by DOT Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979).
A copy of the final evaluation prepared for
this action is contained in the regulatory
docket. A copy of it may be obtained by
contacting the person identified above under
the caption “FOR FURTHER INFORMATION
CONTACT.”

Issued in East Point, Georgia, on August 20,
1980, .

George R. LaCaille,

Acting Director, Southern Region,
[FR Doc. 80-26833 Filed 8-3-80; 8:45 am]
BILLING CODE 4910-13-M -

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 140

Delegation of Authbrity To Disclose
Confidential Information -

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final rule.

SUMMARY: The Commission is codifying
the delegation to certain members of its
staff of its authority to disclose to
contract market officials the facts = |,
concerning any transaction or market
operation, including the names of parties
thereto, which disrupts or tends to
disrupt any market or is otherwise
harmful or against the best interests of
producers or consumers, :
EFFECTIVE DATE: October 15, 1980,

FOR FURTHER INFORMATION CONTACT:
Joan L. Loizeaux, Office of the General
Counsel, Commodity Futures Trading
Commission, 2033 K Street, NW.,
‘Washington, D.C. 20581. Telephone (202)

 254-5543. ~

SUPPLEMENTARY INFORMATION: Under
Section 8(a) of the Commodity Exchange
Act, as amended (“Act”), the
Commission generally may not publish
information in its possession

“* * * that would separately disclose
the business transactions or market
positions of any person.and trade
secrets or names of customers * * *,” 1
In enacting this provision, Congress
sought to protect the legitimate interests
of market participants, by according
confidential treatment to information
regarding their business activities.2

However, Congress has also
determined that the general need for
confidentiality is outweighed by the
need for disclosure to the appropriate
committee or officer of a contract
market in certain circumstances. Section
8a(6) of the Act specifically authorizes
the Commission: ‘

** * * to communicate to the proper
committee or officer of any contract market,
notwithstanding the provisions of section 8 of
the Act, the full facts regarding any
transaction or market operation, including the
names of parties thereto, which in the
judgment of the Commission disrupts or tends
to disrupt any market or is otherwise harmful
or against the best interests of producers and
consumers * * *”3

Both the House Committee on
Agriculture and the Senate Committee
on Agriculture, Nutrition, and Forestry
expressly recognized the importance of
communication between Commission
and contract markets under Section
8a(6) in their reports on the 1978
amendments to the Act.4 .

In a Federal Register notice published
on April 10, 1979, the Commission

- proposed to codify its existing practices

1Section 8(a) of the Commodity Exchange Act, as
amended, Pub. L. 85-405, Sec. 16, 92 Stat. 873 (1978).

2See, e.g., 61 Cong. Rec. 1321 (1921) (remarks of
Congressman Kincheloe).

3Section 8a(6), 7 U.S.C. 12a(6) (1976), as amended,

- Pub. L. 95-405, Sec. 17, 92 Stat. 874 (1978). .

“H. R. Rep No. 95-1181, 95th Cong., 2d Sess. 18-19
(1978); S. Rep. No. 95-850, 85th Cong., 2d Sess. 29-30
(1978). .

delegating authority to certain members
of its staff to make disclosures under
Section 8a(6) and to specify certain
additional conditions under which
disclosure could be made. 44 FR 21295,
The Commission received five
comments on the proposed rule.

The Commission had proposed that no
contract market official would be
permitted to receive information
pursuant to Section 8a(6) unless that
official had signed a statement that the
official would not permit the information
to be further disclosed, except to
accomplish the purpose for which the
information was furnished, or to be used
for the official’s own direct or indirect
benefit. The Commission had proposed
this requirement to emphasize the
responsibility of contract market
officials to guarantee the confidentiality
of the information which they receive,
The Commission also noted that Section
8{e) of the Act makes it a felony
punishable by a fine of up to $100,000 or
imprisonment for five years, or both, for
any person to acquire from any
Commissioner or from any Commission
employee non-public information that
may affect or tend to affect the price of
any commodity or commodity-future and
use the information in any commodity
future, cash or option transactions.?

Four commentators objected to the
proposed signed statement requirement,
The commentators generally suggested
that the requirement was burdensome,
indicated a lack of trust in exchange
personnel, and in view of Section 9(e),
was unnecessary. Two commentators
proposed instead that the chief
executive officer of each contract
market submit a list of the names,
addresses, and phone numbers of the
officials who are authorized to make
requests or receive information. Ong
commentator also expressed concern
that, if the information could be
disclosed only for the "purpose’ for
which it was furnished, a related
contract market surveillance program or
investigation might be hampered.

The Commission believes that the
proposed alternative will satisfactorily
insure that confidential information will
be provided only to the appropriate
persons. Under the rule 140.72 as
adopted, the chief executive officer will
be required to provide the original list to
the Secretary of the Commission and the
appropriate Regional Coordinator by
October 15, 1980. The chief executive
officer will also be required to notify the
Commission of additions or deletions
from the list of officials authorized to
receive confidential information. The

5Section 9(e) of the Act, 7 U.S.C. 13(0) (1970), as
amended, Pub. L. 95403, Sec. 19, 92 Stat. 875 (1070).
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Commission is further of the view that
neither Section 8a(6) or 9{e) of the Act
would prevent a contract market official
from disclosing confidential information
to the official of another contract market
in connection with their mutual self-
regulatory responsibilities.

The Commission had also proposed
that “contract market officials™
authorized to receive information would
include the chairman of the contract
market’s business conduct or control
committee, or of any committee having
similar responsibilities, any member of
the committee designated by the
chairman, the chief executive officer of
the contract market, and any officer of
the contract market who is specifically
charged with the supervision of the
general business conduct of the
members of the contract market or of
the contract market's audit and
investigative staff. Two commentators
objected that the Commission’s
proposed definition was too narrow.
One commentator suggested that the
definition be expanded to include “all
Board Members and Officers of the
Exchange and exchange counsel.”

Section 8a(6) limits the Commission’s
ability to communicate confidential
information “to the proper committee or
officer of any contract market.” The
Commission sought in its proposed
definition of “contract market official”
to include all persons who might be
expected to have a need for confidential
information. However, the Commission
recognizes a particular contract market
may have various officials responsible
for market surveillance activities. In
order to permit contract markets
maximum flexibility, therefore, the
Commission has amended its proposal
to provide that confidential information
may be furnished to any contract market
officer or committee member who is
specifically charged with market
surveillance or audit or investigative
responsibilities and who is named on
the list submitted by the contract
market’s chief executive officer.®

Two commentators objected to the
proposed requirement that disclosure
would not be made to a contract market
official unless the delegated
Commission employee determined that
the contract market could not otherwise
obtain the information without
unreasonable delay. Commentators

$The Commission does not believe that counsel
who is not a contract market officer or committee
member is a “proper committee or officer” within
the scope of Section 8a{6). The Commission will not
object, however, if, when confidential information is
transmitted to an appropriate contract market
official, the attorney is present or subsequently
receives the information in the performance of his
or her duties.

pointed out that such a requirement
might impede the timely flow of
information between the Commission
and the contract market. The
Commission concurs with these
comments and has deleted this
requirement.

One commentator noted that
information that does not separately
disclose business transactions or market
positions of any person and trade
secrets or names of customers may be
disclosed under the Commodity
Exchange Act without the Commission
or its delegatee making the findings
required by Section 8a(6). The
Commission by its delegation is seeking
only to insure a prompt exchange of
confidential information with the
contract markets. The Commission will
continue to provide and solicit
information which does not separately
disclose information required to be kept
confidential by Section 8 of the Act.

One commentator suggested that the
Commission delete proposed rule
140.72(c) which provides that a
Commission employee delegated
Section 8a(6) authority may submit to
the Commission the question of whether
disclosure should be made. The
commentator suggested that this was
merely internal procedure and might
tend to impede the release of
information.

The Commission has determined to
retain this paragraph. The members of
the staif to whom the Commission has
delegated this authority are highly
expert and are competent to make the
judgment whether confidential
information should be disclosed. Indeed
it is precisely because of their expertise,
that these employees will also recognize
those circumstances in which a
Commission determination might be
appropriate before confidential
information may be released.

The Commission has determined
expressly to delegate the authority to
disclose confidential information to
several additional staff employees to
reflect recent reorganizations within the
Commission.

In consideration of the foregoing, the
Commission pursuant to its authority
contained in Section 2(a){11), 8a(5) and
8a(6) of the Commodity Exchange Act, 7
U.S.C. 4a(j), 12a(5), and 12a(6) (1976), as
amended, Pub. L. 95405, Sec. 17, 92 Stat.
874 (1978), hereby amends Part 140 of
Chapter I of Title 17 of the Code of
Federal Regulations by adopling a new
§ 140.72 to read as follows:

§ 140.72 Delegation of authority to
disclose confidential information.

(a) Pursuant to the authority granted
under Sections 2(a){11), 8a(5), and 8a(6)

of the Commodity Exchange Act, the
Commodity Futures Trading
Commission hereby delegates, until such
time as the Commission orders
otherwise, to the Executive Director, the
Deputy Executive Director, the Special
Assistant to the Executive Director, the
Director of the Division of Trading and
Markets, the Deputy Directors of the
Division of Trading and Markets, the
Chief Accountant, the Director of the
Division of Economics and Education,
the Deputy Directors of the Division of
Economics and Education, the Director
of the Market Surveillance Section, the
Director of the Division of Enforcement,
the Deputy Directors of the Division of
Enforcement, each of the Regional
Coordinalors, and each of the Directors
of the Market Surveillance Branches, the
authority to disclose to a contract
market official the full facts concerning
any transaction or market operation,
including the names of the parties
thereto, which in the judgment of the
Commission employee, disrupts or tends
to disrupt any market or is otherwise
harmful or against the best interests of
producers and consumers. A
Commission employee delegated
authority under this section may
exercise that authority on his or her own
initiative or in response to a request by
a contract market official.

{b) Disclosure under this section shall
only be made to a contract market
official who is named in a list filed by
the chief executive officer of the
contract market, which sets forth the
contract market official’s name,
business address and telephone number.
The chief executive officer shall
thereafter notify the Commission of any
deletions or additions to the list of
contract market officials authorized to
receive disclosure under this section.
The original list and any supplemental
list required by this paragraph shall be
filed with the Secretary of the
Commission, and a copy thereof shall
also be filed with the Regional
Coordinator for the region in which the
contract market is located. The original
list required by this paragraph shall be
filed on or before October 15, 1980.

{c) Nothwithstanding the provisions of
paragraph {a), in any case in which a
Commission employee delegated
authority under this section believes it
appropriate, he or she may submit to the
Commission for its consideration the
question of whether disclosure of
information should be made.

(d) For purposes of this section, the
term “contract market official” shall
mean any officer or member of a
committee of a contract market who is
specifically charged with market
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surveillance or audit or investigative
responsibilities and who is named on
the list filed pursuant to paragraph (b) of
this section or any supplement thereto. -
(Secs. 2(a), 8a, 49 Stat. 1500, as amended, 88
Stat. 1392, 92 Stat. 874; 88 Stat. 1391 (7 U.S.C.
4a, 12a))

Issued in Washington, D.C., on August 27,
1880, by the Commission.
Jane K. Stuckey,
Secretary of the Commission.
[FR Doc. 80-27111 Filed 9-3-80; 8:45 am]
BILLING CODE 6351-01-M

DEPARTMENT OF COMMERCE
International Trade Administration
19 CFR Part 355

Fresh Cut Roses From Israel; Final
Countervailing Duty Determination and
Countervailing Duty Order

AGENCY: International Trade
Administration, United States
Department of Commerce.

ACTION: Final Countervailing Duty
Determination and Countervailing Duty
Order.

SUMMARY: The Department of
Commerce has determined that the
Government of Israel confers benefits
upon the production or export of fresh
cut roses which constitute bounties or
grants within the meaning of the
countervailing duty law. Future imports
of this merchandise will be subject to
the payment of countervailing duties.
The table in section 355, Annex III of the
Commerce Regulations is being
amended.

EFFECTIVE DATE: September 4, 1980,

FOR FURTHER INFORMATION CONTACT:
Francis R. Crowe, Import Administration
Specialist, Office of Investigations,
International Trade Administration,
Department of Commerce, Washington,
DC 20230 (202-377-3003).
SUPPLEMENTARY INFORMATION:

Procedural Background

On November 16, 1979, the
Department of the Treasury received a
petition in satisfactory form on behalf of
domestic rose growers alleging that the
Government of Israel confers certain
benefits upon production.or export of
fresh cut roses which are bounties or
grants {subsidies) within the meaning of
section 303, Tariff Act of 1930, as
amended [19 U.S.C. 1303] (the Act).
Treasury did not initiatean . -
investigation before January 2, 1980,
when authority for- -administering the
countervailing duty law was: transferred
from Treasury to the Department of

Commerce. The Department of
Commerce published a Notice of
Initiation of Investigation in the Federal
Register on February 1, 1980 (45 FR -
7273).

The Department published a Notice of
Postponement of Preliminary
Determination in the Federal Register
on March 14, 1980 (45 FR 16522}, because
‘this case was determined to be
“extraordinarily complicated.” On June

" 10, 1980, the Department published a

notice of "Prehmmary Countervailing
Duty Determination” in the Federal
Register {45 FR 39325). That
determination stated that the rose
industry received subsidies estimated to
be 3.8 percent of the f.0.b. value of the
merchandise.

_ Israelis not a “country under the
Agreement” within the meaning of
section 701(b) of the Act [19 U.S.C.
1671(b)]. Accordingly, section 303 of the
Act applies to this investigation, and,
because rose imports are dutiable, there
will be no injury determination by the

International Trade Commission.

Imports covered by this investigation
are cut roses, fresh, provided for in item
192.1900, Tariff Schedules of the United
States Annotated (TSUSA).

Nature of Israeli Cut Flower Industry

There are approximately 1,200
commercial flower growers. They are,
for the most part, family enterprises
working small plots of land. Growers in
close proximity to one another often join
together to form “moshavs”, or grower
cooperatives.

The growers produce primarily for
export. Roses accounted for

. approximately 33.5 percent of total fresh

cut flower exports by value and most
roses were exported. Only those flowers
which do not meet export standards and
a small number of flowers grown in the
summer for the local markets are sold
domestically, and there are no verifiable
figures for these sales. Accordingly,
although we allocated benefits
conferred under certain programs over

. total rose production for the purpose of

the preliminary determination, we have
concluded that benefits in this case
should properly be allocated over
exports only. In addition, various
calculations in the preliminary -
determination were based on the
assumption that roses accounted for 13.5

- percent of total flower production. On

verification, we discovered that this
figure was based on acreage devoted to
rose production and is not related to

- value. -

The growers have formed én - -

-+ Ornamental Plants Production arid

Marketing Board (the' Board) to aid in
- developing flower, bulb, and ornamental

plant products, to oversee the marketing
of flowers (both domestically and for
export), and to support agricultural
research, among other functions. The
Board is a nonprofit organization funded
by the growers with representation from
both the government and the private
sector.

The Board oversees the export of over
120 floral products, including roses. It
collects the flowers from the growers *
and delivers them to central packing
houses, where they are sorted and
graded according to international
standards. There are twelve packing
houses, eight of which process roses.
After the roses are sorted and packed, |
they are transported to an air freight
facility at Ben Gurion International
Airport owned by AGREXCO,
Agricultural Export Company Limited.

. AGREXCO assumes responsnbility for’

~

exporting flowers at the airport facility
and for marketing the flowers abroad.
Approximately 90% of all fresh cut rose
exports are exported by AGREXCO.

AGREXCO exportls all types of
agricultural products. Fresh cut roses
are, accordingly, only a part of its
overall business. AGREXCO is a
“mixed"” company as defined by
sections 1(a) and 58(a) of the
Government Companies Law, Eight of
the shares in AGREXCO are held by the
Government of Israel; the remaining
nine are held by various agricultural
cooperatlves and marketing boards (one
of which is the Board).

AGREXCO and the packing houses
operate in a manner similar to
cooperatives, i.e., as agents for the
growers. They deduct from gross sales
receipts an amount for commissions,
which covers operating expenses, and
pass all other income on to the growers,

The agncultural and tax year for
flower growers is October 1 through
September 30. The actual production
and exportation period for flowers runs
from October through May. During the
hot summer months the plants are cut
back in order to prepare them for the
production of blooms during the winter.
Only a small number of growers
produce blooms during the summer for
local markets. The October 1978 through
September 1979 growing year is the
period investigated in thig case.

Programs Investigated

The petitioner has alleged that fresh
cut roses from Israel benefit from a
variety of subsidies..

Where we received sufficient
evidence to support the allegations, or

" discovered evidence of subsidies in the

. course of our investigation, we have -

included the programs involved within
the scope of the investigation, However,
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for certain programs which petitioner
has claimed are subsidies, we have
neither received, nor discovered
ourselves, adequate evidence to support
the allegations made. This has been the
case, for example, with allegations
concerning the provision of
infrastructure services (e.g. water via
aquaduct). Absent evidence of clearly
special treatment to a particular
enterprise or industry, which might
make such services a domestic subsidy
as defined in section 771(5)(B) of the
Act, we consider these services to be a
normal function of government and not
a subsidy.

Programs Found to Be Subsidies

Of the programs investigated, we have
determined that the following are
subsidies within the meaning of the
countervailing duty law.

1. Certain benefits conferred under
the Law for the Encouragement of
Capital Investment (ECIL).—The ECIL
was enacted in 1959 and has been
amended from time to time, The stated
purpose of this law is to encourage
capital investment through the use of
various financial and fiscal incentives in
order to promote economic
development, improve the balance of
payments, and aid in the absorption of
immigrants. Various ECIL benefits at
issue in this case are export subsidies
under the Act (i.e. are designed to
promote exports or are tied to export
performance); others involve domestic
subsidies, as defined in section 771 of
the Act.

Individual industries or enterprises
must apply for Government approval of
their projects to become eligible for
ECIL benefits. AGREXCO and five
packing houses have been approved.
Growers, however, have not been
approved. Under the ECIL, AGREXCO
was approved on December 21, 1971.
The five packing houses were approved
on the various dates: Azata on March
11, 1977; Maboim and Pirchei Haemek
on April 4, 1978; Kochav on May 28,
1978; and Yael on November 1, 1978.

The following benefits are provided
under the ECIL:

A. Five-year exemption from payment
of %5 of the property tax on buildings for
approved enterprises; and

B. Ten-year exemption from payment
of ¥ of the property tax on equipment
used by an approved enterprise. -

These two programs were repealed
with the publication of Amendment 17
to the ECIL on August 1, 1978. However,
AGREXCO and three packing houses
approved prior to the repeal are still
eligible to receive benefits under the
programs. Both programs involve clearly
preferential tax treatment available only

to selected enterprises under a law
expressly intended to stimulate
investment in projects which promote
the objectives of the law. Moreover, the
eligibility of the packing houses was
made contingent on export performance.

The actual value to AGREXCO and
the packing houses of a reduction in
property taxes on buildings depends,
first, on whether they are liable for such
taxes and, if they are, on the amount of
the tax due according to the normal rate.
Neither AGREXCO nor the packing
houses paid property taxes on buildings
for the 1978/79 tax year. There is a
question of Israeli law, as yet
unresolved, as to AGREXCO's liability.
The packing houses appear to be clearly
liable, but because their buildings have
not yet been assessed, their tax liability
can, at this time, only be estimated.

Pending resolution of the legal issues
concerning AGREXCO's liability for
property taxes on buildings, we have
found a zero subsidy rate. When the
question of tax liability is settled, we
will, if necessary, adjust this rate,

We have estimated the benefit to the

. packing houses by taking the difference

between the preferential rate under
ECIL and the normal tax rate on
buildings and applying that to the
current value of their buildings (as
determined from information developed
during the investigation). We then
allocated 33.5 percent (the proportion of
total flower exports accounted for by
roses) of this estimated tax savings over
rose exports during the 1978/79 growing
year. On this basis we have found a
subsidy of 0.03 percent. When assessed
values of the buildings become
available, recalculation may be
necessary.

Both the packing houses and
AGREXCO benefit from the reduction in
property taxes on equipment. This tax is
computed on the basis of the actual cost
of equipment, rather than-its assessed
value.

For AGREXCO, we calculated the tax
saving by multiplying the difference
between the ordinary rate and the
preferential rate by the value of the
equipment eligible for exemptions under
ECIL, as shown on AGREXCO's tax
return. Because this equipment is used
for all of AGREXCQ's exports at the Ben
Gurion facility, we multiplied the
amount of tax saving by 24 percent, the
portion of AGREXCO's shipments
through this facility attributable by
value to roses,

For the packing houses, we calculated
the savings to Azata according to figures
contained in its tax return; the savings
for the other two packing houses were
based on equipment values provided by
the Board. Of the total savings for

packing houses, 33.5 percent (the
proportion of total flower exports
accounted for by roses) was allocated to
roses. We allocated this percentage of
the sum of tax savings on equipment for
AGREXCO and the packing houses for
the 78/79 year over rose exports for that
growing year. This calculation resulted
in an amount for the subsidy equal to
.006 percent of the f.0.b. value of roses.

C. Cash payments related to the cost
of the property of an approved
enterprise;

D. Cash payments related to the price
of machinery and equipment of an
approved enterprise.

Payments under these programs are
direct subsidies contingent upon export
performance. Two of the packing houses
received payments since 1977 which
provided benefits during the
investigatory period. In computing the
amount of the subsidy, we have
allocated the payments on an annual
basis over the first half of the useful life
(as represented by engineers and
technical advisors to the Board) of the
assets purchased. We then took 335
percent of the 1978/79 figure to account
for that portion of total flower exports
attributable to roses and divided this by
1678/79 rose exports. On this basis, we
have found a subsidy of 0.09 percent of
the f.0.b. value of rose exports.

For these programs and certain others
discussed below, the methodology—
allocation of the benefit on a straight
line basis over half of the useful life of
the assels—is the same as that used in
the preliminary determination. This is
the traditional method of aliocation fora
nonrecurring grant which confers an
immediate competitive benefit. We have
determined that such a benefit is
conferred here because these cash
payments enabled the recipients to
purchase capital assets essential to the
operation of the flower industry. In
considering whether or not this method
reasonably allocates the benefits
received, we compared the results of
allocalion on a straight line basis over
half the useful life of the assets
purchased with calculations based on
“sum of the years digits"—a standard
accounting method for determining asset
depreciation for tax purposes. The
results were substantially similar for
1978/79.

E. Accelerated depreciation for
machinery, equipment and buildings

F. Direct tax reduction and/or
exemptions

Under the first program, machinery
and equipment of enterprises eligible for
ECIL benefits may be depreciated ata
rate equal to 200 percent of the normal
rate of depreciation under Israeli income
tax rules, and buildings may be
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depreciated at a rate equal to 400
percent of the normal depreciation rate.
Under the second program,-a maximum
company taxrate is placed.on-the
taxable income of approved enterprises.

As with other instances of preferential
. tax treatment, the benefit involved
depends on the tax burden ofthe .
beneficiary in.any given year.
AGREXCO is eligible for both the
accelerated depreciation and the tax
reduction/exemptions. However,
because of loss carry forward,
AGREXCO paid no income taxes for the
1978/79 growing year. We have
recalculated AGREXCO’s tax liability
discounting the effect of accelerated
depreciation-and still found no tax
liability. Thus, while there.was no
benefit to AGREXCO from either
program in 1978/79, the situation may
change in subsequent years,
Accordingly, we have determined that
while AGREXCO's eligibility for these
tax benefits is-a subsidy, the amount of
the subsidy is zero forthe investigatory
period. - :

Four of the packing houses were
approved under ECIL prior to September
30, 1979, and thus were eligible for -
benefits under both programs. Only one,
Azata, has filed a:tax return for1978/79.
The return and aftached documents
show that Azata took.accelerated
depreciation on buildings both in order
to determine depreciation charges to be
passed.on to the growers:and for income
tax purposes. ’ '

The benefit received by Azata was (1)
the savings attributable to the lower tax
rate (i.e. 40 percent preferential rate as
opposed to 61 percent ordinary rate} and
(2) the savings attributable to
accelerated depreciation. To calculate .
the benefits to Azata of accelerated
depreciation, we took the difference
between the taxable profit computed -
using accelerated depreciation.and the
taxable profit which would result had
Azata used ordinary depreciation. We

then applied the ordinary tax rate of 61 -~

percent to the difference. Azata also
was able to apply a preferential tax rate,
40 percent, to its taxable profit. The
benefit accruing to Azata under this
program is equal to the difference in
taxes which would be due under the:two
rates. We added the benefits under the
two programs and multiplied that sum
by 33.5 percent, the amourit of flower -
exports accounted for by roses.

There are no tax returns available for
the other three packing houses. Itis _
impossible to determine how
depreciation is handled by these
enterprises without access to fax returns

“and supporting documents. In the
absence of tax returns, we have
assumed that the packing houses could

benefit from accelerated depreciation.
We have used the best information
available, that supplied by the Board
and the other packing houses, 1o
determine the value of the assets. In
calculating the benefit accruing to the
three packing houses, we assumed that
accelerated depreciation was taken on
the entire range of the assets. We based
our calculations on-ordinary rates of 4.0
percent Tor buildings and 7.0 percent for

~equipment {since we have no

breakdown of equipment, we used the .
percentage for general equipment as
shown in Israeli tax tables). The benefit
conferred through accelerated
depreciation is the amount of income
tax saved because of reduced taxable
income resulting from the use of such
accelerated depreciation. We calculated
this amount by applying the normal
industrial tax rate in Israel, 61 percent,
to the estimated amount represented by
the accelerated depreciation, which we
assumed would be profit. We multiplied
this result by 33.5 percent to account for
that proportion of flower exports
accounted for by rases. This figure, plus
that calculated for Azata, equals that
net benefit realized under these two
programs. We allocated it over total
rose exports, resulting in anet ad
valorem benefit of 0.71 percent.
Without tax returns for three of the
eligible packing houses, we cannot
determine whether they would have any.
additional taxable income which might
benefit from direct tax reduction/
exemption. Azata's tax return indicates
that its net benefit from this program is

..0014 percent of the value of rose

exports. The low figure for Azata, along
with the statements from the packing
houses that their objective is to break
even, suggests that the benefit from
direct tax reduction/exemption is
insignificant to the three packing houses
for which we have no tax returns. Based

. on this information, we determine that

although the packing houses’ eligibility
for this program is a potential subsidy,
the amount of the subsidy is zero for the
investigatory period. ’

2. Cash Payments from the Export
Promotion Financing Fund—Under this
program the government of Israel
compensates exporters for export
expenses, such as advertising,
merchandising and public relations.
These payments are direct export
subsidies. We were unable to verify
amounts paid on total exports of

- flowers. However, we have verified the

sales promotion budget {supplied by the
Israeli Ministry of Agriculture) for
flower exports to the United States for
1978/79, We have calculated the ad
valorem benefit of this program by

multiplying the budget amount by 33.5
percent (the proportion of flower exporis
represented by roses) and dividing the
result by the dollar value of rose exports
to the United States, On this basis, we
have found a subsidy of 0.67 percent of
the f.0.b. value of the merchandise.

3. Government Funding of
AGREXCO.—AGREXCO received a
government development grant in 1069
for an export facility at Ben Gurion
Airport. This grant involves government
assumption of distribution costs for rose
exports and therefore is.a subsidy under
U.S. countervailing duty law. However,
the amount of the subsidy is
insignificant (the net benefit is 0.0004
percent of the f.0.b.'value of rose
exports during 1978/79). To calculate the
benefit, we amortized the grant on a
straight line basis over 25 years (half of
the life of the facility). We then
allocated 24 percent of the result for the
1978/79 growing year (that portion of
total AGREXCO exports attributable to
roses) to rose exports. ‘ :

4. Cash Payments to Growers for
Greenhouses.—Growers of fresh cut
flowers are entitled to receive direct
cash payments to build greenhouses.
Approximately 80 percent of a total of
1105 grants were actually disbursed
between 1975 and 1979, These payments
involve a clear assumption by the
government of costs of production of
roses and, accordingly, are a subsidy
within the meaning of our countervailing
duty law. . «

We calculated the amount of the
benefit by taking 33.5 percent of the
total payments and allocating the result
on a straight line basis over 10 years
{balf of the useful life of the
greenhouses, as stated by a Ministry of
Agriculture engineer who specializes in
the design and construction of
greenhouses). We then allocated the
benefit attributable to the 1978/1979
growing season over 1978/1979 rose
exports. The amount of the subsidy is
equal to 0.364 percent of the f.0.b. value
of the merchandise.

5. Cash Payments to Packing
Houses.—The packing houses receive
cash payments from the Ministry of
Agriculture for buildings and equipment.
Through these payments the government
assumes distribution costs for flower
exports. Four packing houses received
grants during the period of investigation.
We allocated the payments on a straight
line basis over twelve and one-half
years (half the useful life of the assets
purchased) and then took 33.5 percent of
the benefit attributed to growing year
78/79 and allocated that over 78/79 rose
exports. On this basis, we have found a
subsidy in the amount of 0,15 percent of
the f.0.b. value of the merchandise.
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Programs Found Not in Effect or Not
Used

1. Payment of grants equal to a
percentage of export value added.
According to the Israeli Government,
this program was abolished in 1978.

2. Refund for governmental
participation in marketing. These
refunds were abolished in 1977, as
shown in the October 28, 1977, minutes
of the session of the Israeli Government.

3. Cash rebates to exporters for every
dollar of export sales. These rebates
were abolished in 1977, as shown in the
October 28, 1977, minutes of the session
of the Israeli Government.

4. Regional relocation programs.
These programs are part of the ECIL,
which is discussed above. Growers are
not “approved enterprises” under ECIL
and therefore are not eligible for such
benefits.

5. Government backed minimum price
program. We compared records of
export prices for 78/79 to minimum
export prices established by the
Ministry of Agriculture and found the
market-prices to be higher than the
support prices. Therefore, no benefit
was conferred during the investigatory
period. )

6. Refund of a portion of export
insurance premiums. AGREXCO self-
insures its rose shipments.

Programs Found Not to be Subsidies

The following government programs
affecting the cut flower industry are not
subsidies within the meaning of the
countervailing duty law;

1. Rebate of the Value Added tax and
other indirect taxes incurred in
producing roses—Non-excessive rebate
of indirect taxes is not a subsidy, We
examined applications for tax refunds
which showed that the refunds did not
exceed the taxes collected.

2. Government participation in
research and development—Research
" and Development concerning flowers is
conducted at Hebrew University of
Jerusalem, Rehevot, and the Volcani
Institute of Agricultural Research.
Information available to the Department
indicates that this research and
development concerns a broad range of
topics, from developing new strains of
flowers to devising new shipping
techniques. A main topic of research is
energy conservation, a subject of
universal applicability.

Furthermore, dissemination of the
results of this research and development
is not restricted to growers, packers and
shippers in Israel, but is available to the
general public. The results of the
research are useful to growers abroad

and, in fact, have been provided to
members of Roses Inc., the petitioner in
this investigation. In view of these facts,
we have determined that this program is
not a subsidy within the meaning of the
countervailing duty law.

3. Government funded extension
services—The Government of Israel,
through the Ministry of Agriculture,
provides extension services to the
agricultural sector. These services
consist of various programs designed to
assist farmers in such areas as
production economics, water and soil
use, farm mechanization, plant
protection and applied research. In
addition, training courses are provided
for new farmers. These services are
available to all sectors of agriculture
and are not directed exclusively to rose
growers or any other sector of
agriculture. Further, similar agricultural
services are provided in many other
countries and are considered a normal
function of government. We determine
that these extension services are not
subsidies within the meaning of the
countervailing duty law.

4. Government support of the
Ornamental Plant Production and
Marketing Board—The board is funded
by growers with no budget contribution
by the Government,.

5. Preferential financing of working
capital and of accounts receivable for
AGREXCO—AGREXCO, acting as agent
for growers, receives financing for
working capital and export accounts.
However, this financing is provided on
terms that are efffectively non-
preferential. These government-
sponsored loans, though offered at low
nominal rates, are linked to inflation
rates. The average effeclive rate was
higher than commercial rates for
comparable loans.

Verification .

We verified the information used in
reaching this determination through
examination of Government Jaws,
documents and correspondence;
corporate and bank books and records;
tax returns; legal, accounting, and
engineering opinions; meelings with
Israeli Government, corporate and
university officials; and consultation
with United States Government officials
of other agencies who are familiar with
specific programs at issue in this case.

Determination

I hereby determine that the
Government of Israel provides bounties
or grants (subsidies) within the meaning
of section 303 of the Tariff Act and that
the aggregate net amount of these

benefits equals 2.02 percent of the f.0.b.
value of the exported merchandise.

Three programs, reduction in property
taxes on buildings for AGREXCO,
accelerated depreciation for AGREXCO
and direct tax reduction or exemption
for AGREXCO and three packing
houses, are subsidies with a current
value of zero percent.

The Department has afforded -
interested parties an opportunity to
present oral views in accordance with
§ 355.35, Commerce Regulations (18 CFR
355.35, 45 FR 49486). A hearing was held
on July 15, 1880. In addition, we received
written views in accordance with
§ 355.34{a), Commerce Regulations {19
CFR 355.34(a), 45 FR 4946).

Customs officers are hereby directed
to continue the suspension of liquidation
ordered in the preliminary
determination. They are further directed,
pending the receipt of advice from the
Secretary of Commerce, to assess within
six (6) months after the date on which
the Secretary receives satisfactory
information on which the assessment
may be based, but in no event later than
12 months after the end of the annual
accounting period within which the
merchandise is entered or withdrawn
from warehouse for consumption,
countervailing duties on entries of fresh
cut roses from Israel on which
liquidation has been suspended, equal to
the amount of the net subsidy

_ determined to exist.

Effective September 4, 1980 and until
further notice, deposit of estimated
countervailing duties shall be required
at the time of entry, or withdrawal from
warehouse, for consumption. The
amount to be deposited is 2.02 percent of
the f.0.b. value of the merchandise.
Annex III Part 355 of the Department of
Commerce Regulations {19 CFR Part 355)
is amended by inserting an entry for
Israel in the “country” column and the
words “fresh cut roses" in the column
headed *“commoedity", the Federal
Register citation of this notice in the
column headed “Treasury Decision” and
the words “Net Subsidy Declared—
Rate" in the column headed “Action”.

This notice is published pursuant to
seclions 303 and 706 of the Act (19
U.S.C. 1303, 1671¢), and § 355.36 of the
Department of Commerce Regulations
(19 CFR 355.36).
Robert E. Herzslein,
Under Secretary for International Trade.
August 28, 1980.

(FR Doc. 80-27155 Filed §-3-26; &45 am)
BILLING CODE 7020-02-M
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DEPARTMENT OF THE TREASURY
Internal Revenue Service
26 CFR Parts 1, 53, and 301

A[T.D. 7718]

Treatment of Certain Elderly Care

_Facllities .

AGENCY: Internal Revenue Service,
Treasury. '
ACTION: Final regulations.

SUMMARY: This document contains final
regulations relating to the treatment of
private foundatioris that maintain
certain elderly care facilities. Changes
to the applicable tax law were made by
the Revenue Act of 1978. The regulations
provide private foundations with the
guidance needed to comply with that
Act and affect private foundations that
provide long-term care facilities for
disabled persons, elderly persons, needy
widows, and children.

DATES: The regulations are effective for
taxable years beginning after December
31, 1969, :

FOR FURTHER INFORMATION CONTACT:
Charles Kerby-of the Employee Plans
and Exempt Organizations Division,
Office of the Chief Counsel, Internal
Revenue Service, 1111 Constitution
Avenue, NW., Washington, D.C. 20224,
Attention: CC:EE-2-79 (202-566-3422)
(not a toll-free number).
SUPPLEMENTARY INFORMATION: On
March 24, 1980, the Federal Register
published proposed amendments to the
Regulatigns on Foundation and Similar
Excise Taxes (26 CFR Part 53) under
section 4942(j)(6) of the Internal
Revenue Code of 1954 (45 FR 18973). The
amendments were proposed to conform
existing regulations to section 522 of the
Revenue Act of 1978 (92 Stat. 2885). In -
the same document, deletions were
proposed to the Income Tax Regulations
(26 CFR Part 1) and the Regulations on
Procedure and Administration (26 CFR
Part 301) to reflect the repeal of section
6050 of the Code by section 5 of the Act
of December 29, 1979 (Pub. L. No. 96-167;
93 Stat. 1275), The only comment,
received from the public on the .
proposed regulations supported the
issuance of the regulations in final form.

Drafting Information
The principal author of this regulation

* is Charles Kerby of the Employee Plans

and Exempt Organizations Division of
the Office of Chief Counsel, Internal
Revenue Service. However, personnel
from other offices of the Internal
Revenue Service and Treasury
Department participated in developing

the regulation, both on matters of
substance and style.

Adoption of Amendments to the
Regulations

. Accordingly, the proposed
amendments to the Regulations on
Foundation and Similar Excise Taxes
(26 CFR Part 53) under section 4942
(j)(6), and the proposed deletions to the
Income Tax Regulations (26 CFR Part 1)
and the Regulations on Procedure and .
Administration (26 CFR Part 53), as
published in the Federal Register on
March 24, 1980 (45 FR 18973), are
adopted without change. The regulations
are adopted under the authority
contained in section 7805 of the Internal
Revenue Code of 1954 (68A Stat. 917, 26
U.S.C. 7805).

Jerome Kurtz,

Commissioner of Internal Revenue.
Approved: August 25, 1980.

Emil M. Sunley,

Acting Assistant Secretary of the Treasury.

PART 1—INCOME TAX; TAXABLE
YEARS BEGINNING AFTER
DECEMBER 31, 1953

§ 1.6050-1 [Deleted] . .
Par. 1. Section 1.6050-1 is deleted.

PART 53-—-FOUNDATION EXCISE
TAXES )

Par. 2. Section 53.4942(b)-(1) is revised
to read as follows:

§53.4942(b)-1 Operating foundations.

(a) Operating foundation defined—(1)
In general. For purposes of section 4942°
and the regulations thereunder, the term

“operating foundation” means any

private foundation which makes
qualifying distributions {within the
meaning of § 53.4942(a)-3(a)(2)) directly
for the active conduct of activities
constituting its charitable, educational,
or other similar exempt purpose equal in
value to substantially all of its adjusted
net income (as defined in § 53.4942(a)-
2(d)) and which, in addition, satisfies the
assets test, the endowment test or the
support test set forth in § 53.4942(b)-
2(a), (b) and (c).

(2) Certain elderly care facilities
described in section 4942(j)(6)—(i) In
general. For purposes of the distribution
requirements of section 4942 (but no
other provision of the Internal Revenue
Code) and for taxable years beginning
after December 31, 1969, the term
“operating foundation” includes a
private foundation which—

{A) On or before May 26, 1969, and
continuously thereafter to the close of
the taxable year, operates and

maintains, as its principal functional
purpose, residential facilities for the .
long-term care, comfort, maintenance, or
education of permanently and totally
disabled persons; elderly persons, needy
widows, or children, and

(B) Satisfies the endowment test set
forth in § 53.4942(b)~2 (b).

(ii) Principal functional purpose. For
purposes of section 4942(j)(6) and this
subparagraph (2), an organization's
“principal functional purpose” is
operating and maintaining residential
facilities for the long-term care, comfort,
maintenance, or education of
permanently and totally disabled
persons, elderly persons, needy widows,
or children, if it is organized for the
principal purpose of operating and
maintaining such residential facilities
and is primarily engaged directly in the
operation and maintenance of thoge
facilities. An organization will be
treated as being primarily engaged
directly in the operation and
maintenance of the described residential
facilities if at least 50% of the qualifying
distributions (as defined'in § 53.4942(a}~
3(a)(2)) normally made by the
organization are expended for the
operation and maintenance of the
facilities.

* * * * *
PART 301—PROCEDURE AND
ADMINISTRATION

§ 301.6050-1 [Deleted]
Par. 3. Section 301.6050-1 is deleted.

[Fr Doc. 80-27080 Filed 9-3-80; 8:45 am]
BILLING CODE 4830-01-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 924

Approval of the Permanent Regulatory
Program Submission From the State of
Mississippi Under the Surface Mining
Control and Reclamation Act of 1977

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
U.S. Department of the Interior.
ACTION: Final rule: Approval of
Mississippi's Proposed Permanent
Regulatory Program,

SUMMARY: On May 27, 1980, the State of
Mississippi resubmitted to the
Department of the Interior its proposed
permanent regulatory program under the
Surface Mining Control and Reclamation
Act of 1977 (SMCRA), following an
earlier decision by the Secretary of the
Interior to approve in part and
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disapprove in part Mississippi's initial
submission. The purpose of the
resubmission is to demonstrate the
State’s intent and capability to
administer and enforce the provisions of
SMCRA and the permahent regulatory
program regulations, 30 CFR Chapter
viI

After providing opportunities for
public comment and a thorough review
of the program resubmission, the
Secretary of the Interior has determined
that the Mississippi program meets all
requirements of SMCRA and the Federal
permanent program regulations.
Accordingly, the Secretary of the
Interior has approved the Mississippi
program.

A new Part 924 is being added to 30
CFR Chapter VII to implement this
decision.

EFFECTIVE DATE: This approval is
effective September 4, 1980.

ADDRESSES: Copies of the Mississippi
program and the administrative record
on the Mississippi program are available
for public inspection and copying during
business hours at:

Mississippi Department of Natural
Resources, Bureau of Geology and
Energy Resources, 2525 N. West
Street, Jackson, Mississippi 39216,
Telephone (601) 354-6228.

Office of Surface Mining, Region II, 530
Gay Street SW., Suite 500, Knoxville,
Tennessee 37902. Telephone (615) 637-
8060.

Office of Surface Mining, Room 153,
Interior South Building, 1951
Constitution Avenue, Washington,
D.C. 20240. Telephone (202} 343-4728.

FOR FURTHER INFORMATION CONTACT:
Mr. Carl C. Close, Assistant Director,
State and Federal Programs, Office of
Surface Mining Reclamation and
Enforcement, U.S. Department of the
Interior, South Building, 1951
Constitution Avenue NW., Washington,
D.C. 20240. Telephone (202) 3434225,

SUPPLEMENTARY INFORMATION:

General Background on the Permanent
Program

The environmental protection
provisions of SMCRA are being
implemented in twe phases—the initial
program and the permanent program—in
accordance with Sections 501-503 of
SMCRA, 30 U.S.C. 1251-1253. The initial
program became effective on February
3, 1978, for new coal mining operations
on non-Federal and non-Indian lands
which received state permits on or after
that date, and was effectuated on May 8,
1978, for all coal mines existing on that
date, The initial program rules were
promulgated by the Secretary on

December 13, 1977, under 30 CFR Parts
710-725, 42 FR 62639 et seq.

. _The permanent program will become
effective in each State upon the
approval of a State program by the
Secretary of the Interior or
implementation of a Federal program
within the State. If a State program is
approved, the State, rather than the
Federal government, will be the primary
regulator of activities subject to
SMCRA.

The Federal regulations for the
permanent program, including
procedures for States to follow in
submitting State programs and minimum
standards and procedures the State
programs must include to be eligible for
approval, are found in 30 CFR Parts 700-
707 and 730-865. Part 705 was published
October 20, 1977 {42 FR 56064), Parts 795
and 865 (originally Part 830) were
published December 13, 1977 (42 FR
62639). The other permanent program
regulations were published March 13,
1979 (44 FR 15312-15463). ERRATA
notices were published March 14, 1879
(44 FR 15485), August 24, 1979 (44 FR
49678-48687), September 14, 1679, (44 FR
53507-53509), November 19, 1979 (44 FR
66195), April 16, 1980 (45 FR 26001), June
5, 1980 (45 FR 37818), and July 15, 1980
(45 FR 47424). Amendments to the rules
were published October 22,1979 (44 FR
60969), as corrected December 19, 1978
(44 FR 75143), December 19, 1979 (44 FR
75302-75303), December 81,1979 (44 FR
77440-77447), January 11, 1880 (45 FR
2626-2629), April 6, 1980 (45 FR 25908-
26001), May 20, 1980 (45 FR 33926~
33927), June 10, 1980 (45 FR 39446-
89447), and August 6, 1980 (45 FR 52306-
52824). Portions of these rules have been
suspended, pending further rulemaking.
See November 27, 1979 (44 FR 67942),
December 31, 1979 (44 FR 77447-77454),
January 80, 1980 (45 FR 6013), and
August 4, 1980 (45 FR 51547~51550).

General Background on State ngram
Approval Process

Any State wishing to assume primary
jurisdiction for the regulation of coal
mining under SMCRA may submit a
program for consideration. The
Secretary of the Interior has the
responsibility to approve or disapprove
the submission. The Federal regulations
governing State program submissions
are found at 30 CFR Parts 780-732. After
review of the submission by OSM and
other agencies, an opportunity for the
State to make additions or modifications
to the program and an opportunity for
public comment, the Secretary may

.approve the program, approve it
conditioned upon correction of minor
deficiencies in accordence with a
specified timetable, or disapprove the

program in whole or in part. If the
program is disapproved, the State may
submit a revision of the program to
correct the items that need to be
changed to meet the requirements of
SMCRA and the applicable Federal
regulations. If this revised program is
also disapproved, SMCRA requires the
Secretary of the Interior to establish a
Federal program in that State. The State
may again request approval to assume
primary jurisdiction after the Federal
program has been implemented.

The Secretary, in reviewing State
programs, is complying with the
provisions of Section 503 of SMCRA, 30
USC 1253, and 30 CFR 732.15. With
respect to the Mississippi program, the
Secretary has followed the Federal rules
as cited above under “General
Background on the Permanent Program,”
and as affected by three recent
decisions of the U.S. District Court for
the District of Columbia in /n Re:
Permanent Surface Mining Regulotion
Litigation. That litigation is the
consolidation of several lawsnits
challenging the Secretary’s permanent.
regulatory program. Because of that
complex litigation, the Court issued its
initial decision in two “rounds.” the
Round I opinion, dated February 28,
1980, denied several generic attacks on
the permanent program regulations, but
resulted in suspension or remanding of
all or part of twenty-two specific -
regulations. The Round II opinion, dated
May 16, 1980, denied additional generic
attacks on the regulations, but
remanded some 40 additional parts,
sections or subsections of the
regulations. The Court also ordered the
Secretary to “affirmatively disapprove,
under Section 503 (of SMCRA), those
segments of a state program that
incorporate a suspended or remanded
regulation” (Mem. Op., May 18, 1980, p.
49). However, on August 15, 1980, the
Court stayed this portion of its opinian.
The effect of this stay is to allow the
Secretary to approve state program
provisions equivalent to remanded or
suspended Federal provisiens in the
three circumstances described in
paragraph 1, below. Therefore, the
Secretary is applying the following
standards to the review of state program
submissions.

1. The Secretary need not
affirmatively disapprove state
provisions similar to those federal
regulations which have been suspended
or remanded by the District Court where
the state has adopted such provisions in
a rulemaking or legislative proceeding
which occurred either (1) before the
enactment of SMCRA or (2) after the
date of the Round II District Court
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decision, since such state regulations
clearly are not based solely upon the
suspended or remanded federal
regulations. {3) The Secretary need not
affirmatively disapprove provisions
based upon suspended or remanded
Federal rules if a responsible state
official has requested the Secretary to
approve them. '

2, The Secretary will affirmatively
disapprove all provisions of a state
program which incorporate suspended
or remanded Federal rules and which do
not fall into one of the three categories
in paragraph one, above. The Secretary
believes that the effect of his
“affirmative disapproval” of a section in
the state’s regulations is that the
requirements of that section are not
enforceable in the permanent program at
the federal level to the extent they have
been disapproved. That is, no cause of
action for enforcement of the provisions,
to the extent disapproved, exists in the
federal courts, and no federal inspection
will result in notices of violation or
cessation orders based upon the
“affirmatively disapproved" provisions.
The Secretary takes no position as to
whether the affirmatively disapproved
provisions are enforceable under state
law and in state courts. Accordingly,
these provisions are not being pre-
empted or suspended, although the
Secretary may have the power to do so
under Section 504(g) of SMCRA and 30
CFR 730.11.

3. A State program need not contain
provisions to implement a suspended
regulation and no State program will be
disapproved for failure to contain a
suspended regulation.

4. Nonetheless, a State must have
authority to implement all permanent
program provisions of SMCRA,
including those provisions of SMCRA
upon which the Secretary based the
regulations which have been remanded
or suspended.

5. A State program may not contain
any provision which is inconsistent with
a provision of SMCRA.

- 6. Programs will be evaluated only on
those provisions other than the
provisions that must be disapproved
because of the Court's order. The
remaining provisions will be
unconditionally approved, conditionally
approved or disapproved, in whole or in
part, in accordance with 30 CFR 732.13.

7. Upon promulgation of new
regulations to replace those which have
been suspended or remanded, the
- Secretary will afford States which have
approved or conditionally approved
programs a reasonable opportunity to
amend their programs, as appropriate. In
general, the Secretary expects that the

provisions of 30 CFR 732.17 will govern
this process. )

A list of the regulations suspended or
remanded as the result of the Round 1

“and Round I litigation was published in

the Federal Register on July 7, 1980 (45
FR 45604). , .

To codify decisions on State
programs, Federal programs, and other
matters affecting individual States, OSM
has established a new Subchapter T of
30 CFR Chapter VIL Subchapter T will
consist of Parts 900 through 950.
Provisions relating to Mississippi will be
found in 30 CFR Part 924.

Background on the Mississippi Program
Submission . -

- Mississippi's surface-mining
legislation was enacted in April, 1979,
The original Mississippi permanent
program submission was submitted to
the OSM Region II Office on August 2,

" 1979. Appropriate distribution was made

within OSM and to other governmental
agencies. Announcement of receipt of
the original submission was made in
newspapers of general circulation in the
State of Mississippi and published in the
Federal Register on August 10, 1979 (44
FR 47173-47174). An appropriately
announced public review meeting
regarding completeness of the original
submission was held in Granada,
Mississippi, on September 18, 1979.
Comments from the reviewers regarding
completeness were coordinated and the
original submission was deemed
incomplete. The State was so notified on
October 2, 1979, and a determination
that the State program was incomplete
was published in the Federal Register on
October 9, 1979 (44 FR 58000-58001). On
November 14, 1979, additional material
including information describing.
program systems was received from the
Mississippi Department of Natural
Resources (DNR) which completed the
original submission and corrected other
deficiencies.

On November 20, 1979, the Regional
Director published notice in the Federal
Register {44 FR 66760-66761) and in
newspapers of general circulation
within the State that the amended
Mississippi original submission was
complete. The notice set forth a
summary of the amended State program,

_ the times and locations for public

review of the program, and procedures
for the public hearing and comment
period on the substance of the
Mississippi program.

Comments from reviewers regarding
content of the Mississippi program were
coordinated by the Region II Office and
a list of deficiencies and suggestions for
corrections was forwarded to the
Mississippi DNR on November 28, 1979.

The public hearing regarding the
Mississippi original permanent program
submission was held in Meridian,
Mississippi, on December 20, 1979,

The Regional Director completed his
program review on January 4, 1980, and
forwarded the public hearing transcript,
written presentations, exhibits and
copies of all comments to the Director
together with a recommendation that the
program be conditionally approved.

On January 30, 1980, the i
Administrator of the Environmental
Protection Agency transmitted his
written concurrence on those portions of
the Mississippi program which the
Secretary approved on March 25, 1980,

On February 19, 1980, the Director
recommended to the Secretary that the
program be approved in part and
disapproved in part.

On March 3, 1980, the Secretary
publicly disclosed the views of the
Administrator of the Environmental
Protection Agency, the Secretary of
Agriculture, and the heads of other
Federal agencies (45 FR 13780-13781).

The Secretary approved in part/
disapproved in part the Mississippi
program on March 25, 1980 (45 FR 19268-
19277). i

On April 10, 1980, final regulations
were enacted by the Mississippi
Commission on Natural Resources.
These regulations incorporated all
previously identified corrections.

The Mississippi permanent program
was resubmitted to the OSM Region Il
Office on May 27, 1980. Appropriate
distribution was made within OSM and
to other governmental agencies.
Announcement of receipt of the
resubmission was made in newspapers
of general circulation in the State of
Mississippi and published in the Fedoral
Register on June 2, 1980 (45 FR 37223~
37224).

An appropriately announced public
hearing was held in Meridian,
Mississippi, on June 17, 1980, and the
public comment period was closed on
June 20, 1980.

The public comment period was ‘
reopened on July 10, 1980 (45 FR 46449~
46451) to accept comments on the
Secretary's tentative determination
identifying provisions in the Missigsippi
permanent program which incorporates
suspended or remanded regulations. The
comment period closed on July 25, 1980.

Public disclosuré of comments by
Federal Agencies was made on July 3,
1980 (45 FR 45313).

On July 29, 1980, the Administrator of

“the Environmental Protection Agency

transmitted his written concurrence on
the Mississippi program.

The Regional Director completed his
program review on July 3, 1980, and
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forwarded the public hearing
transcripts, written presentations,
exhibits, and copies of all comments to
the Director together with a
recommendation that the program be
approved.

On August 6, 1980, the Director
recommended to the Secretary that the
Mississippi program be approved.

On August 21, 1980, the Director
cabled the State informing Mississippi of
the August 15, 1980 stay of the District
Court’s order and asking the State if
there were any provisions which were
based on suspended or remanded
Federal rules and which the State did
not want the Secretary to affirmatively
disapprove. The State has not replied.

Throughout the remainder of this
notice, the terms “Mississippi program"
or “Mississippi submission” are used to
mean the resubmission together with
those parts of the original submission
approved on March 25, 1980.

Secretary’s Findings

In reaching his decision to approve
the Mississippi program submission, the
Secretary makes the following findings
pursuant to Section 503 of SMCRA and
30 CFR 732.15. The Secretary finds that
Mississippi has the capability to carry
out the applicable provisions of SMCRA
and 30 CFR Chapter VII, as interpreted
and limited by applicable court
decisions. (The sequence and numbering
of the findings correspond to Section 503
of SMCRA and 30 CFR 732.15.)

Section 503 of SMCRA Findings

(a) The Secretary makes the following
findings for the provision of Section
503(a) of SMCRA:

{1) The Mississippi Surface Coal
Mining and Reclamation Act
(Mississippi SCMRA), and the
Mississippi Administrative Procedures
Law provide for the regulation of
surface coal mining and reclamation
operations on non-Indian and non-
Federal lands in Mississippi in
accordance with the requirements of
SMCRA (This part was approved in the
Secretary’s decision on the original
submission and there have been no
subsequent changes.);

{2} The Mississippi SCMRA provides
sanctions for violations of Mississippi
laws, regulations or conditions of
permits concerning surface coal mining
and reclamation operations, and these
sanctions meet the requirements of
SMCRA, including civil and criminal
actions, forfeiture of bonds, suspensions,
revocations, and withholding of permits,
and issuance of cease-and-desist orders
by the Mississippi DNR or its inspectors
(This part was approved in the
Secretary's decision on the original

submission and there have been no
subsequent changes.);

{3) The State program submission
provides for the Mississippi DNR to
have sufficient administrative and
technical personnel and sufficient
funding to enable Mississippi to regulate
surface coal mining and reclamation
operations in according with the
requirements of SMCRA (This part was
approved in the Secretary's decision on
the original submission and there have
been no subsequent changes.);

{4) Mississippi law provides for the
effective implementation, maintenance

_and enforcement of a permit system that

meets the requirements of SMCRA for
the regulation of surface coal mining
and reclamation operations on non-
Indian and non-Federal lands within
Mississippi (This part was approved in
the Secretary's decision on the original
submission and there have been no
subsequent changes.);

(5) Mississippi has established a
process for the designation of areas as
unsuitable for surface coal mining in
accordance with Section 522 of SMCRA;

(6) Mississippi has established, for the
purpose of avoiding duplication, a
process for coordinating the review and
issuance of permits for surface coal
mining and reclamation operations with
other Federal and State permit
processes applicable to the proposed
operations; and,

(7) Mississippi has fully enacted
regulations consistent with regulations
issued pursuant to SMCRA.

(b) As required by Section 503(b} of
SMCRA, 30 U.S.C. 1253 and 30 CFR
I7132.11—13. the Secretary, through OSM,

as:

(1) Solicited and obtained the views of
the Administrator of the Environmental
Protection Agency, the Secretary of
Agriculture, and the heads of other
Federal agencies concerned with or
having special expertise pertinent to the
proposed Mississippi program;

(2) Obtained the written concurrence
of the Administrator of the
Environmental Protection Agency with
respect to those aspects of the
Mississippi program which relate to air
or water quality standards promulgated
under the authority of the Clean Water
Act, 33 U.S.C. 1151-1175, and the Clean
Air Act, 42 U.S.C. 7401 et seq.;

(3) Held a public review meeting to
discuss the Mississippi program
submission and its completeness in
Granada, Mississippi, on Seplember 18,
1979, held a public hearing on the
Mississippi program submission in
Meridian, Mississippi, on December 20,
1979, and held a public hearing on the
Mississippi program resubmission in

Medridian. Mississippi, on June 17, 1980;
an -

{4) Found that the State of Mississippi
has the legal authority and qualified
personnel necessary for the enforcement
of the environmental protection
standards of SMCRA and 30 CFR
Chapter VII.

30 CFR 732.15 Findings

In accordance with 30 CFR 732.15, the
Secretary further finds, on the basis of
information in the Mississippi program
submission, public comments and
testimony and written presentations at
the public hearings, and other relevant
information, that:

(a) The Mississippi permanent
program submission provides authority
for the Mississippi DNR to assume
responsibility for regulation of coal
exploration and surface mining and
reclamation operations as required by
SMCRA and the Secretary’s regulations.
Findings regarding alternative
provisions are unnecessary as
Mississippi has not chosen to propose
alternative approaches pursuant to 30
CFR 731.13.

{b) The Mississippi DNR has the
authority under Mississippi laws and
regulations pertaining to coal
exploration and surface coal mining and
reclamation operations, and the
Mississippi program includes provisions
to:

(1) Implement, administer and enforce
all applicable requirements consistent
with Subchapter K of 30 CFR Chapter
viII;

(2) Implement, administer and enforce
a permit system consistent with the
regulations of Subchapter G of 30 CFR
Chapter VII and prohibit surface coal
mining and reclamation operations
without a permit issued by the
Mississippi DNR;

(3) Regulate coal exploration
consistent with 30 CFR 776 and 815 and
prohibit coal exploration that does not
comply with 30 CFR 776 and 815;

{4) Require that persons extracting
coal incidental to government-financed
construction maintain information on-
site consistent with 30 CFR 707. Section
731.14(2)(4) of the systems section
adequately describes enforcement
procedures; .

(5) Enter, inspect and monitor all coal
exploration and surface coal mining and
reclamation operations on non-Indian ~ _
and non-Federal land within Mississippi
consistent with the requirements of
Section 517 of SMCRA and Subchapter L
of 30 CFR Chapter VII;

{6) Implement, administer and enforce
a system of performance bonds and
liability insurance or other equivalent
guarantees consistent with the
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requirements of Subchapter J of 30 CFR
Chapter VII; ‘

(7) Provide for civil and criminal
sanctions for violations of the
Mississippi SCMRA pursuant to
regulations and conditions of permits
and exploration approvals including
civil and criminal penalties in
accordance with Section 518 of SMCRA
and consistent with 30 CFR Part 845,
including the same or similar procedural
requirements;

(8) Issue, modify, terminate and
enforce notices of violation, cessation
orders and show cause orders in
accordance with Section 521 of SMCRA
and consistent with the requirements of
Subchapter L of 30 CFR Chapter VII, -
including the same or similar procedural
requirements.

One deficiency was noted in Systems
Section 731.14(g)(5) in that the state
appeared to have reserved'solely to the
administrator of the state regulatory
authority the power to impose
affirmative obligations. 30 CFR Chapter
VII requires that field inspectors have
the authority to impose such obligations.
On August 21, 1980, the OSM regional
office in Knoxville, Tennessee contacted
the state concerning the deficiency
(Administrative Record Control Number
MS-299). The state replied verbally, and
confirmed in writing on August 22, 1980
(Administrative Record Control Number
MS-300), that the use of the word
“administrator” had beern inadvertent.
The state also submitted with the
August 22, 1980 letter a corrected copy
of Systems Section 731.14(g)(5) in which
the intended word “inspector” has been
substituted for “administrator.” The
correction makes the Systems Section
consistent with Mississippi law and
regulations which do provide that
inspectors have authority to impose
affirmative obligations and which are
consistent with SMCRA and 30 CFR
Chapter VIJ;

. (9) Designate areas as unsuitable for
surface coal mining consistent with
Subchapter F of 30 CFR Chapter VIJ;

(10) Provide for public participation in
the development, revision and
enforcement of Mississippi regulations
and the Mississippi program, consistent
with public participation requirements -
of SMCRA and 30 CFR Chapter VII;

(11) Monitor, review and enforce the
prohibition against indirect or direct
financial interests in coal mining
operations by employees.of the

Mississippi DNR, consistent with 30 CFR .

705;

(12) Require the training, examination
and certification of persons engaged in
or responsible for blasting and the use
of explosives consistent with regulations
issued by the Secretary. The Mississippi

" DNRis notrequired to implement this
. provision under the Mississippi program -

until six months after Federal
regulations for this provision have been
promulgated. Mississippi has made

- provisions under Section 731.14(g)(13) of

the systems section to adopt blasting
‘regulations and procedures in

accordance with forthcoming Federal

regulations; :

(13) Provide for small operator
assistance consistent with Part 795 of 30
CFR Chapter VII Section 12(4) of
Mississippi SCMRA provides authority
for.development of a Small Operator
*Assistance Program and Part 195 of the

* Mississippi Regulations provides for

implementation consistent with Part 795
of 30 CFR Chapter VIL Since coal mining
is not expected to begin in Mississippi
for at least five years and no small
operators are expected at that itme,
detailed procedures have not been
effected. However, Section 731.16(g)(16)
provides for immediate structuring of a
Mississippi SOAP upon indication of
forthcoming small operator activity;

(14) Provide for the protection of
Mississippi State employees of the DNR
in accordance with the protection
afforded Federal employees under
Section 704 of SMCRA (This part was
approved in the Secretary’s decision on
the original submission and there have
been no subsequent changes.);

.(15) Provide for administrative and
judicial review of State program actions,
in accordance with Sections 525 and 526
of SMCRA and Subchapter L of 30 CFR
Chapter VII; and

(16) Cooperate and coordinate with
and provide documents and other
information to OSM under the provision
of 30 CFR Chapter VIIL.

{c) The Mississippi Surface Coal
Mining and Reclamation Act, the law
creating the Mississipi DNR, the -
Mississippi DNR’s regulations and the
Mississippi program do not contain
provisions which would interfere with or
preclude implementation of the
provisions of SMCRA and 30 CFR
Chapter VII Accordingly there aremo

_ Mississippilaws or regulations
inconsistent with SMCRA which must
be set aside. However, there are
provisions in Mississippi's laws and
regulations which are being
“affirmatively disapproved” in
compliance with the District Court’s
order. These provisions are listed in 30
CFR 924.10(b) below. i

(d) At present there is no coal mining

in Mississippi and none is expected until

.about 1985. The Regulatory Authority is -
. the Mississippi Department of Natural

Resources. There are adequate legal,
administrative and technical personnel
available and committed to program

development and eventual

-implementation to regulate the single

large coal mining operation that is
anticipated. Expansion plans will go into
effect some time prior to submission of
the first permit application and further
expansion will continue through the °
beginning of the first actual coal (lignite)
mining operation. These expansion
plans include adequate legal, technical
and administrative personnel, and the
present and anticipated funding level is
adequate to implement, administer and
enforce the provisions of the program,
the requirements of the regulations and
other applicable State and Federal laws

" (This part was approved in the

Secretary’s decision onthe original
submission and there have been no
subsequent changes which alter this
decision.).

Disposition of Comments

There were no comments from the
public on Mississippi's resubmission, Of
those Federal agencies contacted,
comments were received only from the
Tennessee Valley Authority. These
comments related to blasting-and
suggested that additions and alterations
were needed in the wording of State
Regulations Section 180.13, 216.64, and
216.68 in the interest of clarity or
stringency. However, in all of the
instances in question the wording of the
Mississippi regulations is identical to
that of the Federal regulations and
different wording will not be required by
the Secretary under 30 CFR Chapter VII,

Approval

The Mississippi program is in
compliance with and has fulfilled all the
requirements of SMCRA and in all other
respects meets the criteria for approval,
Accordingly, the Secretary is approving
the Mississippi program, .

As stated above, in its May 16, 1980
opinion, the U.S. District Court for the
District of Columbia ordered the
Secretary to affirmatively disapprove
any regulation in a State program which
incorporates a suspended or remanded
regulation. In 30 CFR 924.10(b}(2), being
adopted today, there is a list of
provisions contained in the Mississippi
submission which are based on
suspended or remanded Federal
regulations. The list indicates the extent
to which an affected regulation is
disapproved if other than its entirety,
The Secretary is today affirmatively
disapproving these regulations/
provisions to. the extent indicated or, if
no limitation is indicated, in their
entirety. T g
~ This approval is effective September -
4, 1980. Beginning.on that date, the
Mississippi Department of Natural
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Resources shall be deemed the
regulatory authority in Mississippi and
all Mississippi surface coal mining and
reclamation operations on non-Federal
and non-Indian lands andall coal
exploration on non-Federal and non-
Indian lands in Mississippi shall be
subject to the permanent regulatory

. program.

On non-Federal and non-Indian lands
in Mississippi the permanent regulatory
program consists of the State program
approved by the Secretary.

The Secretary’s approval of the
Mississippi program relates at this time
only to the permanent regulatory
program under Title V of SMCRA., The
approval does not constitute approval of
any provisions related to
implementation of Title IV under
SMCRA, the abandoned mined lands
reclamation program. In accordance
with 30 CFR Part 884, Mississippi may
submit a State Reclamation Plan now
that its permanent program has been
approved. At the time of such a
submission, all provisions relating to
abandoned mined lands reclamation
will be reviewed by officials of the
Department of the Interior.

Additional Findings

The Secretary has determined that,
pursuant to Section 702{d) of SMCRA 30
USC 1292(d), no environmental impact
statement need be prepared on this
approval,

Note.—The Secretary has determined that
this document is not a significant rule under
E.O. 12044 or 43 CFR Part 14 and no
regulatory analysis is being prepared on this
approval

Dated: August 28, 1950,

James A. Joseph,
Acting Secretary of the Interior.

A new Part, 30 CFR Part 924, is
adopted to read as follows:

PART 924—MISSISSIPPI

Sec.
9241 Scope.
92410 State program approval.

Authority—Pub. L. 95-87, 30 U.S.C. 503,

§924.1 Scope.

This Part contains all rules applicable
only within the State of Mississippi
which have been adopted under the
Surface Mining Control and Reclamation
Act of 1977.

§924.10 State program approval.

{a) The Mississippi State program, as
submitted on August 2, 1979, and
resubmitted on May 27, 1980, is
approved, effective September 4, 1980.
Copies of the approved program are
available at:

(1) Mississippi Department of Natural
Resources, Bureau of Geology and
Energy Resources, 2525 N. West
Street, Jackson, Mississippi 39216,
Telephone (601) 354-6228.

(2) Office of Surface Mining Reclamation
and Enforcement, Region II, Suite 500,
530 Gay Street, SW., Knoxville,
Tennessee 37902, Telephone (615) 637-
8060.

(3) Office of Surface Mining, Room 153,
Interior South Building, 1951
Constitution Avenue, NW.,
‘Washington, D.C. 20240, Telephone:
(202) 343-4728.

(b) In its May 16, 1980 opinion, the
U.S. District Court for the District of
Columbia ordered the Secretary to
affirmatively disapprove any regulation
in a State program which incorporates a
suspended or remanded regulation. A
list follows of provisions contained in
the Mississippi submission which are
based on suspended or remanded
Federal regulations. These regulations
are affirmatively disapproved to the
extent indicated or, if no limitation is
indicated, in their entirety.

(1) The definition of “Mine Plan Area"
in Section 101 and its use in Sections
179, 180, 183 and 184 to the extent the
definition includes areas outside the
permit area.

(2) Sections 100.11 (a), (b), and (c)
insofar as they may be read to retain
discretion in the Mississippi DNR to
grant an exemption from reconstruction
of existing structures after making the
findings in Sections 180.12 or 184.12.

{3) In Section 161.5(2)(i), the “all
permits test” used in defining valid
existing rights to the extent it does not
include persons who had made good
faith applications for all necessary
permits, but not yet received them.

(4} In Section 161.5, the definition of
“public road.”

(5) Under Sections 161.11(c) and
.12(f)(1) the limitation on surface mining
operations which will affect places
eligible for listing on the National
Register of Historical Places.

(6) Sections 161.11(c) and .12(f)(1)
insofar as they would apply to privately-
owned places listed on the National
Register of Historic Places in addition to
publicly-owned places.

(7) Sections 176.11(b) (3) and (5) to the
extent that they require the notice of
exploration to include a map rather than
a description only.

{8) Sections 179.20 and 180.16.

(9) Sections 179.21 and 183.21, to the
extent they apply to land not qualifying
as prime farmland.

(10) Section 183.14(a)(1) insofar as it
requires a geologic description of the
strata down to and immediately below

any coal seam for areas to be affected
only by “surface operations and
facilitles” where removal of overburden
down to level of coal seam will not
OCCUr.

(11) Sections 183.25 (c), (h} and (i).

{12) Section 185.17(a) insofar as it
exempls permits approved prior to
August 8, 1977, from prime farmland
reconstruction standards.

(13) Sections 185.17(b)(3) and
223.14(c).

(14) Section 185.17(b)(8).

{15) In Section 186.5 the words “or has
not been"” Irom the definition of
“irreparable harm to the environment.”

(16) Sections 206.12(e}(6)(iii) and
(8)(7)(iii).

{17) Section 207.11(e) insofar as it
does not allow cilizen access to the
mine site for performance bond release.

(18) Section 208.14(b).

(19) Sections 216.42(a) {1) and (7)
insofar as they require that runoff from
reclaimed lands meet the same effluent
limitations as that for actively mined
lands.

(20) Sections 216.42(b) and 217.42(b).

{21) Sections 216.46(b) and 217.46(b).

(22) Sections 216.46(c) and 217.46(c).

(23) In Sections 216.46{d) and
217.46(d), the words "and shall have a
discharge rate to achieve and maintain
the required theoretical detention time.”

(24) Sections 216.46(h) and 217.456(h).

(25) Section 216.65(f) and 217.65(f).

(26) Sections 216.83(a) and 217.83(a) to
the extent that they would preclude an
exemption from the underdrain
requirement for coal processing waste
banks where an operator can
demonstrate that an alternative to the
required subdrainage systems would
ensure structural integrity of the waste
bank and protection of ground or
surface water quality.

(27) Sections 216.95 and 217.95.

(28) Sections 216.103(a){1) and.
217.103(a)(1).

(29) Sections 216.115, 217.115, 223.11(c)
223.15(b) and 223.15(c), to the extent that
they exceed the statutory authority
which requires only that restored land
be “capable” of supporting the
designated use.

(30) Sections 216.116(b} and 217. 116{b]
to the extent that they delay triggering
an operator's five year period of
responsibility for revegetation until the
operator meets the standard for
vegetative cover.

(31) Sections 216.133(b)(1) and
217.133(b)(1). to the extent that an
operator is not allowed to choose
between restoring the land to condition
capable of supporting prior-to-mining
use or to higher use.

(32) Sections 216.133[c){4} and (9) and
217.133(c})(4) and (8) concerning
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information needed to support
alternative land uses to the extent that |
the operator need only demonstrate a
“reasonable likelihood” of attaining a
post mining use that is higher or better
than previous use.

{33) Sections 216.150-176 and 217.150-
178 concerning roads to the extent that
notice and opportunity to comment must
be provided to the public on the road
classification system.

(34) Section 217.52(a), the language .
“on the recharge capacity of reclaimed-
land and * * *", concerning
groundwater monitoring to the extent
that special precautionary measures for
underground mining operations are not
necessary to protect the recharge
capacity of water bearing formations.

(35) Section 217.54 concerning .
hydrologic balance to the extent that °
water replacement is only required for
surface coal mining operations.

(36) Sections 217.101(b)(1) and 217.102
concerning backfilling and grading to
the extent that Appropriate Original
Contour {AOC) regulations donot -
provide flexibility for settled fills that
have become stabilized and revegetated.

(37) Part 223 concerning performance
standards for operations on prime
farmlands to the extent that it prevents
an exemption for surface facilities
actively used over extended periods but
which affect a minimal amount of land.
{FR Doc. 80-27100 Filed 9-2-80; 8:45 am]

BILLING CODE 4310-05-M

2

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52 o -
[FAL 1559-8]

Approval and Revision of the Maryland
State Implementation Plan

AGENCY: Environmental Protectlon
-Agency.
ACTION; Final rule.

SUMMARY: This notice announces the
Administrator’s approval of the revision
of the Maryland State Implementation
Plan (SIP) consisting of a Consent Order
for the Firestone Plastics Company, Inc.,
in Perryville, Maryland. This order
grants an exception to Firestone from .
portions of Maryland Regulation
COMAR 10.18.07 that permits the
company to construct and operate a new
boiler with relaxed requirements. The
ambient air quality standards are
presently being met in the Perryville,
Maryland area and this exception is not
expected to cause any violations of the -
standards or the Prevention of

‘Significant Deterioration (PSD)

increments.

- EFFECTIVE DATE: October 6, 1980.

ADDRESSES: Copies of the revision and
the accompanying support documents
are available for inspection during”
normal business hours at the following
locations:

U.S. Environmental Protection Agency,
Air Programs Branch, Curtis
Building—10th floor, 6th & Walnut
Streets, Philadelphia, PA 19108.
ATTN: Patricia Sheridan.

Bureau of Air Quality and Noise
Control, State of Maryland, 201 W.
Preston Street, Baltimore, MD 21201,
ATTN: George Ferreri.

Public Information Reference Umt
Room 2922—EPA Library, U.S.

Environmental Protection Agency, 401 .

M Street SW. (Waterside Mall),
‘Washington, DC 20460.
FOR FURTHER INFORMATION CCNTACT:
Edward A. Vollberg (3AH11), U.S.
Environmental Protection Agency,
Region I, 6th and Walnut Streets,

B - Curtis Building—10th floor, Philadelphia,
PA 19106. Phone: {215) 597-8990.

SUPPLEMENTARY INFORMATION:
Background

On December 1, 1978, the State of
Maryland submitted to EPA, Region I1J,
a proposed revision of the Maryland

. State Implementation Plan consisting of

a Consent Order for the Firestone
Plastics Company, Inc., of Perryville,
Maryland, The submittal contained a
certification that the order-was adopted
in accordance with the public hearing
and the notice requirement of 40 CFR
Part 51.4 and all relevant State
procedural requirements. The public
hearing was held on August 25, 1978,
The State of Maryland requests that
EPA consider the Consent Order as a -
revision of the State Implementation
Plan. The order exempts the
construction and operation of a new
boiler at the Perryville facility from the
provisions of COMAR 10.18.07.03B(2)(1)
which requires the installation of dust
collection equipment on residual oil-
fired boilers. Concurrently the order

* modifies COMAR 10.18.07.02B (which

permits no visible em13s1ons) to allow
the boiler to have visible emissions not
exceeding 20% opacity; and modifies
COMAR 10.18.07.03B(2)a (which limits
particulate emissions to 0.03 gr/SCED)
thereby allowing the new boiler to emit
particulate matter at 0.06 gr/SCFD,
corrected to 50% excess air.

The boiler was subject to PSD review
for sulfur dioxide emissions, and a
permit was issued.to the source on July
3, 1979. The Best Available Control
Technology (BACT) requirements of the

permit will limit the sulfur-in fuel which
is directly related to the formation of
particulate matter and therefore affects
the amount of particulate matter
emissions from a residual oil-fired
boiler. The permit conditions will limit
the particulate emissions such that they
will have an insignificant impact. This Is
supported by modeling submitted by the
State of Maryland on June 1, 1979, which
shows no violations of the ambient air
quality standards or the PSD
increments.

Therefore, it is the Administrator's
decision to approve the order as a
revision of the Maryland State
Implementation Plan,

A 30-day comment period was
provided for the public to submit
comments on approving the Firestone
Plastics Consent Order as a revision of
the Maryland State Implementation
Plan, during which time no public
comments were received.

Final Achon

- In view of the above evaluation, the
Administrator approves the above
mentioned amendments to COMAR
10.18.07 as represented in the consent
order for the Firestone Plastics
Company, Inc., Perryville, Maryland as a
revision to the Maryland SIP effective
(on publication of notice). Concurrently
40 CFR Section 52.1070 (Identification of
Plan) is amended to incorporate these
amendments into the Federally
approved Maryland SIP.

Under Executive Order 12044, EPA is
required to judge whether a regulation is
“significant” and therefore subject to the
procedural requirements of the Order or
whether it may follow other specialized
development procedures EPA labels
these other regulations “specialized". 1
have reviewed this regulation and
determined that it is a specialized -
regulation not subject to the procedural
tequirements of Executive Order 12044.

{42 U.S.C. 7401-7642)
Dated: August 27, 1980.

Barbara Blum,

Acting Administrator.

Title 40, Part 52 of the Code of Federal
Regulations is amended as follows:

1. In § 52,1070 paragraph (c)(33) is -
added as follows:
§ 52,1070 Identification qf plan.
* * &« * *

[c) * % &

(33) a consent order amending

regulation 10.18.07, 10.18.07.02B,
10.18.07.03B(2)a, for the Firestone

- Plastics Co., Inc., Perryville, Maryland,

submitted on December 1, 1978, by the
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Maryland Environmental Health
Administration.

{FR Doc. 80-26978 Filed 9-3-80: 8:45 am]
BILLING CODE 6560-01-M

40 CFR Part 52
[FRL 1594-5]

Approval and Promulgation of
Michigan State Implementation

AGENCY: U.S, Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: On May 6, 1980 (45 FR 29790),
the United States Environmental
Protection Agency (USEPA) announced
final rulemaking to conditionally
approve certain revisions to the
Michigan State Implementation Plan
(SIP). A notice of proposed rulemaking
(45 FR 29864}, also published on May 6,
1980, solicited public comment on the
deadlines by which the State of
Michigan has committed itself to remedy
conditionally approved portions of its
SIP. This notice takes final action to
approve those deadlines.

EFFECTIVE DATE: This final rulemaking
becomes effective on October 6, 1980.

ADDRESSES: Copies of the SIP revision,
public comments on the Notice of
Proposed Rulemaking (45 FR 29864), and
USEPA's evaluation and response to
comments are available for inspection at
the following addresses:

U.S. Environmental Protection Agency,
Region V, Air Programs Branch, 230 S.
Dearborn Street, Chicago, lllinois
60604.

U.S. Environmental Protection Agency,
Public Information Reference Unit, 401
M Street SW., Washington, D.C. 20460

FOR FURTHER INFORMATION CONTACT:

Judy Kertcher, Regulatory Analysis

Section, Air Programs Branch, U.S.

Environmental Protection Agency, 230

South Dearborn Street, Chicago, lllinois

60604, (312) 886-6038.

SUPPLEMENTARY INFORMATION: On May

6, 1980 (45 FR 29790). The United States

Environmental Protection Agency

‘(USEPA) announced final rulemaking on

revisions to the Michigan State

Implementation Plan (SIP}. Michigan

submitted these revisions to satisfy the

requirements of Part D of the Clean Air

Act, as amended in 1977. In the final

rulemaking, USEPA conditionally

approved certain revisions to the

Michigan SIP. A discussion of

conditional approval and its practical

effect appears in the July 2, 1979, Federal

Register {45 FR 38583 the November

23, 1979 Federal Register (45 FR 67182).

A conditional approval requires the

State to remedy identified deficiencies
by specified deadlines. A notice of
proposed rulemaking (45 FR 29864), also
published on May 6, 1980, solicited
public comment on the deadlines by
which the State of Michigan has
committed itself to remedy conditionally
approved portions of its SIP. No
comments were received, This notice
announces USEPA final rulemaking
action to approve those deadlines.

In some instances, the State has made
a commitment to submit regulations to
the Michigan Air Pollution Control
Commission by a specified date.
Because the State cannot legally
prejudge the outcome of the
Commission’s statutorily mandated
proceedings, it cannot assure USEPA
that the regulations will be promulgated.
Therefore, the State has not made
commitments either to promulgate the
regulations or to a specific date for
promulgation. In these cases, USEPA
proposed a date by which the State must
promulgate and submit the regulations
to USEPA. USEPA believes that this is
necessary in order to guarantee that the
deficiencies are adequately addressed
and that the plan is adequate to satisfy
the requirements of the Act.In
establishing the date by which any
necessary regulations must be
promulgated, USEPA has taken into
consideration the lengthy Michigan Air
Pollution Control Commission
rulemaking procedures which require
review of regulations by several State
offices and committees and approval by
the Michigan State Legislature.

USEPA takes final action today to
approve the following schedules for the
State's correction of deficiencies in the
Michigan SIP: «

Schedules
Total Suspended Particulates

1. The State has commitled itself to
the schedule below for the adoption of
industrial fugitive regulations that
represent RACT for traditional sources.
This commitment does not extend to
sources in the iron and steel category.

a. Conduct public hearings throughout
the State—January, 1980.

b. Prepare a summary of the public
comments and revise rules if
appropriate—February 1980.

c. Formal rule adoption by the
Commission—April, 1980,

d. Obtain approval from the Legislative
Service Bureau, Attorney General's
Office and Joint Legislative Rules
Committee—August, 1960.

e. File rules with Secretary of State and
submit to USEPA for approval—
January, 1981,

2. The State has committed itself to
the following schedule for additional
particulate studies in the Detroit area:

Item and Completion Date

a. Particulate size distribution report—
February, 1980.

b. Refinement of the emission
inventory—June, 1980.

c. Assessments of meteorological
variables—June, 1980.

d. Analysis of the microscopy report—
June, 1980.

e. Submit to USEPA—September, 1980.

Ozone

1. The State has committed itself to
either promulgate a rule with 120,000
gallon per year throughput exemption
for gasoline dispensing facilities and
submit it to USEPA or demonstrate that
allowable emissions resulting from the
application of its existing rule with
250,000 gallon per-year throughput
exemption for gasoline dispensing
facilities are less than five percent
greater than the allowable emissions
resulting from the application of the
CTG presumptive norm. The State has
committed itself to comply with this
condition by May 6, 1981. USEPA has
prescribed an additional condition that
any necessary regulation be finally
promulgated by the State and submitted
to USEPA by September 30, 1981.

If the State fails to submit the required
materials according to the negotiated
schedule, USEPA will publish a Federal
Register notice shortly after the
expiration of the time limit for
submission. The notice will announce
that the conditional approval is
withdrawn, the SIP is disapproved and
Section 110{a)(2){f]) restrictions on
growth are in effect. i

Under Section 307(b)(1] of the Clean
Air Act, judicial review of this final
action is available only by the filing of 2
petition for review in the United States
Court of Appeals for the appropriate
circuit within 60 days of (date of
publication). Under Section 307(b){2) of
the Clean Air Act, the requirements
which are the subject of today’s notice
may not be challenged later in civil or
criminal proceedings brought by EPA to
enforce these requirements.

Under Executive Order 12044, USEPA
is required to judge whether a regulation
is "significant™ and therefore subject to
the procedural requirements of the
Order or whether it may follow other
specialized development procedures.
USEPA labels these other regulations
“specialized.” I have reviewed this
regulation and determined thatitis a
specialized regulation not subject to the
praocedural requirements of Executive
Order 12044,
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“This notice is issued under authority
of Sections 110, 172 and 301(a) of the _
Clean Air Act, as amended, (U.S.C. 7410,
7502, 7601(a)). .

Dated: August 27, 1980.
Barbara Blum,
Acting Administrator.

PART 52—APPROVAL AND
PROMULGATION OF .
IMPLEMENTATION PLANS

Title 40 of the Code of Federal
Regulations, Chapter 1, Part 52 is
amended as follows:

1. Section 52,1173 is revised to read as
follows:

§ 52,1173 Control Strategy: particulates.

{a) Part D—Conditional Approval—
The Michigan plan for primary and
secondary nonattainment areas which
do not include iron and steel sources is
approved provided that the following
conditions are satisfied:

(1) The State officially adopts final
industrial fugitive regulations that
represent RACT for traditional sources
and submits these finally effective
regulations to USEPA according to the
following schedule:

Item and Completion Date

Conduct public hearings throughout the
State—January, 1980.

Prepare a summary of the public
comments and revise rules if - .
appropriate—February, 1980.

Formal rule adoption by the
Commission—April, 1980. )

Obtain approval from the Legislative -~
Service Bureau, Attorney General's
Office and Joint Legislative Rules
Committee—August, 1980.

Final rules with Secretary of State and
submit to USEPA for approval—
January, 1980. ‘

{2) The State conducts additional
particulate studies in the Detroit area
according to the following schedule:

Item and Completion Date

Particulate size distribution report—
February, 1981.
Refinement of the emission inventory—
June, 1980, ' ]
Assessments of meteorological
variables—June, 1980.
Analysis of the microscopy report—
June, 1980.
Submit to USEPA—September, 1980.
(b) Part D—No Action—USEPA takes
no action on the adequacy of rules
- submitted by Michigan to control
particulate emissions from the iron and
. steel making industries. Therefore,
USEPA takes no action on the control
strategy for particulates in those areas
which are designated nonattainment for

particulate and which contain iron and
steel sources.

2. Section 52.1174 is revised to read as
follows:

§52.1174 Control Strategy: ozone.

{a) Part D—Conditional Approval—
Michigan Rules 336.1603 and 336.1606
are approved provided that the
following conditions are satisfied:

{1) Rule 336.1603-—The State submits
detailed compliance schedules
containing increments of progress by
March 31, 1981 for sources with final
compliance dates prior to December 31,
1982 and by September 30, 1981 for
sources with final compliance dates
beyond December 31, 1982, )

(2) Rule 336.1606—The State either
promulgates a rule with a 120,000 gallon
per year throughput exemption for
gasoline dispensing facilities and
submits it to USEPA or demonstrates
that allowable emissions resulting from
the application of its existing rule with’

250,000 gallon per year throughput

exemption for gasoline dispensing
facilities are less than five percent
greater than the allowable emissions
resulting from the application of the
CTG presumptive norm. The State must
comply with this condition by May 6,
1981, and any necessary regulations
must be finally promulgated by the State

* and submitted to USEPA by September

30, 1981.
[FR Dot. 80-27150 Filed 9-3-80; 8:45 am}
BILLING CODE 6560-01-M

40 CFR Part 52
[FRL 1562-5]

South Dakota; Approval a;ld
Promulgation of State Implementation
Plans

AGENCY: Environmental Protection_
Agency.
ACTION: Final rulemaking.

. SUMMARY: The purpose of this action is

to approve the revisions to the South .
Dakota State Implementation Plan (SIP)
submitted by the Governor of South
Dakota on January 21, 1980. The
revisions are concerned with Section
127 of the Clean Air Act {CAA)
regarding public notification, and Part 58
of Title 40, Code of Federal Regulations
regarding monitoring requirements. On
May 5, 1980 (45 FR 29596), EPA.,
published a notice of proposed
rulemaking which described the nature
of the SIP revisions and requested
public comment. No comments were
received.

Through publication of this notice,
EPA acknowledges that effective on July

1, 1980, the regulations contained in
South Dakota’s SIP will “sunset” and no
longer be in effect under State law. A
period of some weeks is anticipated
before South Dakota repromulgates its
SIP regulations. Because of the agency's
concerns with the State’s enforcement
authority during this period, the agency
will assume lead enforcement
responsibility for the South Dakota SIP
until such time as South Dakota
repromulgates its regulations.
pATES: Effective September 4, 1980.
FOR FURTHER INFORMATION CONTACT:
Robert R. DeSpain, Chief, Air Programs
Branch, Environmental Protection
Agency, 1860 Lincoln Street, Denver,
Colorado 80295, (303) 837-3471.
SUPPLEMENTARY INFORMATION: EPA
finds good cause exists for making the
action taken in this notice immediately
effective because South Dakota’s
Implementation Plan revisions are
already in effect under regulation and
EPA approval poses no additional
regulatory burden on January 21, 1980.
Pursuant to Part 51.285 and Part 58 of
Title 40, Code of Federal Regulations,
the State of South Dakota submitted
proposed State Implementation Plan
revisions for public notification and
certain monitoring requirements
respectively. The following is a
discuyssion of these provisions and the
issues involved.

Public Notification

Since the State of South Dakota has
no cities larger than 200,000 people only
it is required to present an annual
report. South Dakota plans to announce
violations once each calendar quarter to
the appropriate news media, concerned
interest groups, and the Regtonal
Administrator of the Environmental
Protection Agency. The notices will
include the date, location, and pollutant
standard violated, as well as with the
possible health effects and measures the
public can take to help prevent future
exceedances.

Monitoring Requirements

This SIP revision establishes the state
and local air monitoring stations
(SLAMS), special purpose monitoring
stations (SPMS), the maintenance of
monitoring stations, and the method of
data reporting and annual reviews
which pertain to the above stations. Tha
SLAMS stations will monitor ambient
levels of “criteria pollutants;” i.e.,
pollutants which have an establishad
national ambiént air quality standard
(NAAQS). Once obtained, this data will
be used mostly for determining
compliance with the NAAQS, -
determining if a source which emits
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criteria pollutants requires controls,
tracking air pollution episades and
determining the impact of certain
sources. The process of network design
was carried out as required by
Appendix D of 46 CFR Part 58. A
network description will be available for
review at the Joe Foss Building in Pierre,
South Dakota, which will include the
following: a} Saroad site identification
form for existing stations, b} analyzer
description, ¢} sample of analysis
procedure, d) operating schedule, €)
monitoring objective, and f) spatial scale
of representativeness. All SLAMS

. stations will be operated in accordance
with the criteria established in Subpart
B to 40 CFR Part 58 and will be sited
according to Appendix E to 40 CFR Part
58. Reference or equivalent monitors
will be used as defined in 40 CFR 50.1
and the quality assurance procedures
will be followed as outlined in
Appendix A to40 CFR Part 58.

South Dakota will operate SPMS
monitoring stations in order to
determine the effect of point sources, to
conduct research studies, and to judge
the anticipated growth patterns. Episode
monitoring will also be conducted when
it appears the conditions are right for an
episode. .

All SLAMS data for a calendar year
will be summarized and submitted to
EPA by July 1 of the following year. The
information reported will be those
values required by Appendix F to CFR
Part 58.

Beginning January 1, 1980, the State
will review annually their SLAMS
network to insure that the monitors are
located where needed. A report shall be
submitted to EPA Region VIII by April 1
of each year, which will include a
schedule to add, relocate or eliminate
stations. These needs will be
determined based on the requirements
in Appendix D to 40 CFR Part 58 or
references therein.

The State of South Dakota will
establish and operate a network of
National Air Monitoring Stations
{NAMS] as required in Subpart D of 40
CFR Part 58. The NAMS stations also
will be SLAMS stations and the design
procedure for NAMS will be identical to
that for SLAMS.

On May 5, 1980 (45 FR 29596), EPA
published a notice of proposed
rulemaking which described the nature
of the SIP revision and requested public
comment. No comments were received
and no new issues were raised.
Therefore, EPA approves the SIP
revision concerning public notification
and SLAMS and SPMS sites.

Under section 307(b}{1) of the Clean
Air Act, judicial review of this final rule
is available only by the filing of a

petition for review in the United States
Court of Appeals for the appropriate
circuit within 60 days of (date of
publication in the Federal Register).
Under Section 307(b)(2) of the Clean Air
Act, the requirements which are the
subject of today's notice may not be
challenged later in civil or criminal
proceedings brought by EPA to enforce
these requirements.

Under Executive Order 12044, EPA is
required to judge whether a regulation is
“significant” and therefore subject to the
procedural requirements of the Order or
whether it may follow other specialized
development procedures. EPA labels
these other regulations “specialized". I
have reviewed this regulation and
determined that it is a specialized
regulation not subject to the procedural
requirements of Executive Order 12044.

This notice is issued under the
authority of Section 110 of the Clean Air
Act as amended.

Dated: August 27, 1980.
Barbara Blum,
Acting Administrator,

Title 40, Part 52 of the Code of Federal
Regulations is amended as follows:

Subpart QQ—South Dakota

1. Section 52.2170(c)(7) is added as
follows:

§52.2170 Identification of plan.
* * * * *

(C LR

(7) On January 21, 1980, the Governor
submitted a plan revision to meet the
requirements of Air Quality Monitoring
40 CFR Part 58, subpart C, Paragraph
58.20, and Public Notification required
under Section 127 of the Clean Air Act.
{FR Doc. 80-20077 Filed 9-3-80; &:45 am]
BILLING CODE 6560-01-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 64

[Docket No. FEMA 5887}

Suspension of Community Eligibitity

Under the Natlonal Flood Insurance
Program

AGENCY: Federal Insurance
Administration, FEMA.
ACTION: Final rule.

SUMMARY: This rule lists communities
where the sale of flood insurance, as
authorized under the National Flood
Insurance Program (NFIP), will be
suspended because of noncompliance
with the flood plain management
requirements of the program.

EFFECTIVE DATES: The third date
(“Susp.”} listed in the fifth column.

FOR FURTHER INFORMATION CONTACT:
Mr. Richard Krimm, National Flood
Insurance Program, (202) 755-5581 or
Toll Free Line 800-424-8872, Room 5270,
451 Seventh Street, SW., Washington,
DC 20410.

SUPPLEMENTARY INFORMATION: The
National Flood Insurance Program
{NFIP), enables property owners to
purchase flood insurance at rates made
reasonable through a Federal subsidy. In
return, communities agree to adopt and
administer local flood plain
management measures aimed at
protecting lives and new construction
from future flooding. Section 1315 of the
National Flood Insurance Act of 1968, as
amended (42 U.S.C. 4022) prohibits fload
insurance coverage as authorized under
the National Flood Insurance Program
(42 U.S.C. 4001-4128) unless an
appropriate public body shall have
adopted adequate flood plain
management measures with effective
enforcement measures. The communities
listed/in this notice no longer meet that
statutory requirement for compliance
with program regulations (44 CFR Part
59 et seq.). Accordingly, the
communities are suspended on the
effective date in the fifth column, so that
as of that date subsidized flood
insurance is no longer available in the
community.

In addilion, the Federal Insurance
Administrator has identified the special
flood hazard areas in these communities
by publishing a Flood Hazard Boundary
Map. The date of the flood map, if one
has been published, is indicated in the
sixth column of the table. Section 202(a)
of the Flood Disaster Protection Act of
1973 (Pub. L. 93-234), as amended,
provides that no direct Federal financial
assistance (except assistance pursuant
to the Disaster Relief Act 0£1974 nat in
connection with a flood) may legally be
provided for construction or acquisition
of buildings in the identified special
flood hazard area of communities not
parlicipating in the NFIP, with respect to
which a year has elapsed since
identification of the community as
having flood-prone areas, as shown on
the Office of Federal Insurance and
Hazard Mitigation’s initial flood
insurance map of the community. This
prohibition against certain types of
Federal assistance becomes effective for
the communities listed on the date
shown in the last colomn.

The Federal Insurance Administrator
finds that delayed effective dates would



58530 Federal Register / Vol. 45, No. 173 | Thursday, September 4, 1980 / Rules and Regulations

be contrary to the public interest. The

Administrator also finds that notice and

public procedure under 5 U.S.C. 553(b)
are impracticable and unnecessary.
The Catalog of Domestic Assistance

§64.6 List of suspended communities.

Number for this program is 83.100
“Flood Insurance.” This program is
subject to procedures set out in OMB
Circular A-95.

In each entry, a complete chronology

13

- of effective dates appears for each listed

community,

. alphabetical se
table.

Section 64.6 is amended by adding in

quence new entries to thoe

Effective dates of authorization/ Speclal flood
State County Location Community No. cancellation of sale of flood hazard area Dato!
insurance in community identified
California San Bernardino, Colton, city of 060273A Jan. 15, 1974, emergency, Sepl. 17, June 7, 1974  Sept. 17, 1980,
' > 1980, regular, Sepl. 17, 1980, sus-
pended.
Do Tehama Tehama, city of. 060400A Feb. 10, 1975, emergency, Sept. 17, Dec. 24, 1974 Do.
1980, regular, Sept. 17, 1980, sus.
pended.
Colorado Eagle Minturn, town of 0800538 Sept. 26, 1975, emergency, Sept. 17, Aug. 16, 1974 Do,
1980, regular, Sept. 17, 1980, sus- Apr. 4, 1976
N pended.
C New London Noank fire district 090129A Sept. 25, 1973, emergency, Sopt. 17, Feb, 21, 1975 Do.
1980, regular, Sept. 17, 1980, sus-
pended.
Florida Seminole Sanford, city of 120294B Jan. 21, 1975, emergency, Sept. 17, Aug. 16, 1974 Do.
1980, regular, Sept. 17, 1980, sus-
s pended.
Do Osceola St. Cloud, city of. 1201918 Apr. 23, 1975, emergency, Sopt. 17, June 28, 1974 Do.
1980, regular, Sept. 17, 1980, sus- = Feb. 20, 1976
) pended.
{liinois Cook. Alsip, village of 170055C Jan. 13, 1975, emergency, Sept. 17, Mar. 22, 1974 Do.
. 1980, regular, Sept. 17, 1960, sus- Mar. 26, 1976
. pended. June 2, 1978
v Do Heny. Colona, village of. 170749A July 7, 1976, emergency, Sept 17, Oct. 29, 1976 Do.
1980, regular, Sept 17, 1980, sus-
pended.
Do PO (. Liée. village of. 170211B July 6, 1973, emergency, Sept. 17, July 8, 1973 Do.
§ 1980, regular, Sept. 17, 1980, sus- Nov. 8, 1974
pended.
fowa Clinton Clinfon, city of 1900888 June 11, 1974, emergency, Sopt. 17, June 28, 1974 Do.
1980, regular, Sept. 17, 1980, sus- Sept. 17, 1976
pended. -
Kentucky. Kenton Independence, city of 2102408 Oct. 10, 1974, emergency,.Sept. 17, Feb. 8, 1974 Do,
. 1980, regular, Sept. 17, 1980, sus- Juty 16, 1978
. pended.
Michigar St. Clakr, Cottrellville, township of 2601968 Apr. 12, 1974, emergency, Sept. 17, Apr. 12,1974 Do.
1980, regular, Sept. 17, 1980, sus- Doc. 31, 1976
pended.
Mont Flathead, Kalispell, city of 3000258 July 27, 1976, emergency, Sept. 17, Feb. 15, 1974 Do.
. 1980, regular, Sept 17, 1980, sus- May 21, 1978
pended.
New Jersey Passaic Hawthome, borough of. 3404008 June 28, 1973, emergency, Sept. 17, Nov. 30, 1973 Do.
. 1980, regular, Sept. 17, 1980, sus-  July 16, 1976 .
pended.
Do Camden Lindenwold, borough of. 3401378 Jan. 12, 1976, emergency, SepL 17, .~ Nov.22, 1974 Do.
1980, regulas, Sept. 17, 1980, sus- Juno 18, 1976
d pended.
Do o -} Stratford, borough of 3401468 Mar. 21, 1975, emergency, Sept. 17, Mar. 22, 1974 Do,
1980, regular, Sept. 17, 1980, sus- July 16, 1978
pended.
New York Steuben Campbell, town of 3607688 Apr. 19, 1973, emergency, Sept. 17, May 31, 1074 Do.
1980, regular, Sept. 17, 1980, sus- Mar. 26, 1976
pended.
Ohio Cuyahoga Bedford Heights, city of. 3900968 June 11, 1975, emergency, Sept. 17, Mar, 22, 1974 Do,
1980, regular, Sept. 17, 1980, sus- Apr. 30, 1976
pended.
D0 sunsusiscrssmassssarsssasssasssarsesse  seesad do Maple Heights, city of. 390114B July 22, 1975, emergency, Sepl. 17, Feb. 8, 1974 Do, -
- 1980, regular, Sept. 17, 1980, sus- Apr. 9, 1978
- pended.
Oregon Jackson. Gold Hill, city of 4100948 Aug. 5, 1974, emergency, Sept. 17, Jan. 9, 1074 Do,
1980, regular, Sept 17, 1980, sus- Jan. 2, 1976
e pended.
Pennsylvania Del Aldan, borough of. 4204018 Aug. 26, 1974, emergsncy, Sopt. 17, Aug. 26, 1974 Do,
1980, regular, Sept. 17, 1980, sus- June 11, 1978
pended.
‘Do Lycéming Cummings, township of 4206388 ~. June 6, 1973, emergency, Sept. 17, Aug. 30, 1974 - Do.
- - 1980, regular, Sept. 17, 1980, sus- July 2, 1976
- pended.
DO sversersmnssmssssrssssssmmsrassesssre ssosnd do Eldred, t hip of 421839A June 20, 1974, emergency, Sept. 17, Dec. 8, 1974 Do.
. 1980, regular, Sept. 17, 1980, sus- .
pended. :
Do Luzemne Hollenback, township of 421831A Sept. 30, 1975, emergency, Sept. 17, Dec. 13, 1974 Do.
. . 1980, regular, Sept. 17, 1980, sus-
pended.
Do -’} Jackson, township of .. 4206108 Mar. 16, 1973, emergency, Sept. 17, June 10, 1977
* 1980, regular, Sept. 17, 1980, sus.
. pendad.
Do Lycoming Lycoming, township of. 420644C May 4, 1973, emergency, Sept. 17, May 17,1874 °  Do.
1980, regular, Sept. 17, 1980, sus- Aug. 20, 1976
pended. | Nov. 19, 1978
Do Del; N , township of 4209918 Sept. 15, 1972, emergency, Sept. 17, Jan. 23, 1974 Do.
. 1980, regular, Sept. 17, 1980, sus- Juno 11,1976
pended.
Do Miflin Oliver, township of 421882A Aug. 29, 1975, emergency, Sept. 17, Feb. 14,1975 Do.

1980, regular, Sept. 17, 1980, sus-

pended.
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Effectve dates of auth 4 Special fiocd
State County Locabon Community No. cancelabon of sale of flood hazard acea Date?
NSUEANCE 1 Communty dentified
[ 5o JRO—— L. ;") e UppPEC Fairfiold, townshed Of o voves 4206608 o May 15, 1870, emingency, Sept. 17, Jan. 13,1978 Do.
1900, requiar, Sept. 17, 1560, sus-
pended.
Texas. Tamrant Q ctyol 4506108 Apx. 16, 1976, emecgency, Sept. 17, Mar. 8, 1974 Do.
196, 1egiar, Sepl. 17, 1360, sus-  Sepl 24, 1976
Do Datlas Wiimer, cty o, 4501908 Juom 2. 1975, emergency, Sept. 17, Feb. 1,1974 Do.
1980, regriar, Sept. 17, 19€0, sus- June 11, 1976
pended.
Virginia Wise Appalachis, town of 5103198 Mar 27, 1975, emergency, Sept. 17, May 10, 1974 Do.
1960, requiar, Sept. 17, 1960, sus- June 25, 1976
Iinois Du Page don Hdis, village of 1702038 Aug. 29, 1973, emergency, Sept. 27, Mar. 8,174  Segpt. 27, 1580.
1980, reguier, Sept. 27, 19€0, sus- Dec. 16, 1975

pended.

1Date certain Federal assistance no jonger avadable in special flood hazard area.

[Nétional Flood Insurance Act of 1968 (title XIII of the Housing and Urban Development Act of 1968); effective Jan. 28, 1969 (33 FR 17804,
Nov. 28, 1968), as amended, 42 U.S.C. 4001-4128; Executive Order 12127, 44 FR 19367; and delegation of authority to Federal Insurance

Administrator)

Issued August 21, 1980.
Gloria M. Jimenez,
Federal Insurance Administrator.
{FR Doc. 80-26627 Filed 9-3-80; 8:45 am]
BILLING CODE 56718-03-M

44 CFR Part 64
{Docket No. FEMA 5885] ~
List of Communities Eligible for the

Sale of Insurance Under the National
Flood Insurance Program

AGENCY: Federal Insurance
Administration, FEMA.
ACTION: Final rule.

SUMMARY: This rule lists communities
participating in the National Flood
Insurance Program (NFIP). These
communities have applied to the
program and have agreed to enact
certain flood plain management
measures. The communities’
participation in the program authorizes
the sale of flood insurance to owners of
property located in the communities
listed.

EFFECTIVE DATES: The date listed in the
fifth column of the table.

ADDRESSES: Flood insurance policies for
property located in the communities
listed can be obtained from any licensed
property insurance agent or broker

§64.6 List of eligible communities.

serving the eligible community, or from
the National Flood Insurance Program
(NFIP) at: P.O. Box 34294, Bethesda,
Maryland 20034, Phone: (800) 638-6620.
FOR FURTHER INFORMATION CONTACT:
Mr. Richard Krimm, National flood
Insurance Program, (202) 755-5581 or
Toll Free Line 800-424-8872, Room 5270,
451 Seventh Street, SW., Washington,
DC 20410.

SUPPLEMENTARY INFORMATION: The
National Flood Insurance Program
(NFIP), enables property owners to
purchase flood insurance at rates made
reasonable through a Federal subsidy. In
return, communities agree to adopt and
administer local flood plain
management measures aimed at
protecting lives and new construclion
from future flooding. Since the
communities on the attached list have
recently entered the NFIP, subsidized
flood insurance is now available for
property in the community.

In addition, the Federal Insurance
Administrator has identified the special
flood hazard areas in some of these
communities by publishing a Flood

Hazard Boundary Map. The date of the
flood map, if one has been published, is
indicated in the sixth column of the
table. In the communities listed where a
flood map has been published, Section
102 of the Flood Disaster Protection Act
of 1973, as amended, requires the
purchase of flood insurance as a
condition of Federal or federally related
financial assistance for acquisition or
construction of buildings in the special
flood hazard area shown on the map.

The Federal Insurance Administrator
finds that delayed effective dates would
be contrary to the public interest. The
Administrator also finds that notice and
public procedure under 5 U.S.C. 553 (b)
are impracticable and unnecessary.

The Catalog of domestic Assistance
Number for this program is 83.100
“Flood Insurance.” This program is
subject to procedures set out in OMB
Circular A-95.

In each entry, a complete chronology
of effective dates appears for each listed
community. The entry reads as follows:

Section 64.6 is amended by adding in
alg?abeﬁcal sequence new entries to the
table. .

Efectve da‘es of
Specal fiocd
State County Locaton Commundy No. canceiiabon of sale hazard area
- of food insurance idertfied
0 comymunty
Alabama ) York, oy of 010196A Aug. 1, 1990, June 11, 1975,
SUSpensOn wihdrawn.
California Santa Cnuz. Unincorporated aceas. 0502538 do. Aug. 16, 1374 and May
29,1979,
Do Santa Clara. Gikoy, ety of 0603408 go. May 31, 1974 and Jure
4,13786.
Colorado Bouwld Lyons, town of 0800298 g0, Dec. 28, 1973.
Connechcut. Hartiord Rocky Hdl, town of 0901428 do. June 7, 1974 and June
17, 1577.
GEONGIA rrossresssressrsssssmsssmressmrneens CHELHAM Unincorporated areas. 130020A do. Mar. 5, 1976.
Do Cobb. Powder Spangs, city of 1300568, do. Apr. 12, 1974 and Aug.

27,1976
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Effective dates of

N authorization/ Speclal flood
State County. Location Cormmunity No. cancellation of salo | hazard aroa
o! flood insurance Idontified
in community
UN0IS wuoe Lake O1d Mill Creek, village of. 1703858 do. Augi 3‘10. 1074 and May
) 14, 1976,
Do do. "Round Lake, village of 1703888B. do. Mar, 219. 1074 and June
. 25, 1976,
Do do. Round Lake Beach, village of. 1703898, do. Apr. 5 1974 and Mat, 20,
Do Cook... South Holland, village of. 1701638 do Mar, 15. 1974, July 1,
. 1977, and July 14,
. 1978.
Do do. o Th village of ,170168C do. Apt. 5, 1974, June 4,
1976, and Apt. 21,
1978.
Do take Vermnon Hills, village of 170394C do. Fob. 4, 1977,
Indi do. Schneider, town of 1801438 awnantlO, Dec. 17, 1973 and Juno
11, 1976,
Do Clark Sellersburg, town of 1800288 do. Nove. 23, 1973 and July
16, 1976.
Kentucky Bowling Green, city of. 210219A do. May 31, 1974 and Dec,
10, 1876,
Do Fulton Fulton, city of X 2100768 do Feb515 1974 and Nov,
1
Do Davies Owensboro, city of 2100638 do. May 24, 1974 and Feb,
20, 1976.
Do Warmren Unincorporated areas. 2103128 do. July 15 1977 and Apr. 7,
1978.
Maine. 3 Aroostook Caribou, city of. 2300148 do. Apr. 12, 1974 and Aug.
27, 1976.
Michigan G Burton, city of 2602678 do Doc. 3, 1976,
Do . Ingh East Lansing, city of. 2600898 ewnnitlO May 24, 1974 and July
Do Genes Grand Blanc, townstip of 2600798 do. Aug. 10, 1677,
Do Wayne fle, township of 2602278, do. June 7, 1974 and July
11, 1975,
Mi t Dakota {nver Grove Heights, city of 2701068 do. May '24. 1974 and July
B , 16, 1976.
Missourl Howell Mountain view, city of 2901658 do. May 10, 1974 and June
18, 1976.
Montana Lincoln Unincorporated areas. 3001578 do. Jan. 10, 1978,
Net Hall do. 310100B. do. Dec. 20, 1974 and Juno
~ 21, 1977,
Neow Jersey Middl South Plainfield, borough of 3402798 do. Feb, 22, 1974 and Mar,
. 1976.
New York Steuben. Lindley, town of. ' 3607788, do Juno 21, 1974 and Juno
North Dakota " Pembina Drayton, city of 380150C do May 24, 1974, Apr, 16,
1976, and Fob. 4,
. . 1972, .
Ohi e Hamilton Amberley, village of. 390206A do.
Do Lorain A city of, 3903478 do. Mar. 15, 1074 and Apt.
23, 1976.
Do Washing Belpre, city of 3905678 do Apt. ‘5. 1674 and Juno
: : 27, 1975,
D0 wecrrcsrssiosnsssrasssssonss. s CUy2HOGA. B yville, village of. 390682A do. Feb. 7, 1975.
Do Hamilton, Blue Ash, city of 390208A do. Feb. 21, 1975,
Do Greene Spring Valley, village of 3901968 do Nov. 16, 1873 and Apt. 9,
’ 1976.
Do Waynesville, village of 3905658 do Nov. 9, 1973 and June 4,
. 1976.
Oklahoma Rogers Catoosa, ¢ity of. 400185C. do. Sepl. 6, 1974, Fob. 27,
1976, and Jan. 14,
o ) 1977,
f ylvani Blair Catharine, township of 4209628 do. Jan. 23, 1974 and May
' 28, 1976,
Texas \Qallas and Denton.... Coppell, city of 480170B. do. Mar, 8, 1074 and Juno 4,
’ 1976,
Do Limestone Menxia, city of 4804428 do. Mar. 15, 1974 and Apr. 2,
. . - 1976,
Do Smith Tyler, city of. 480571A do. Jan. 10, 1975,
Washington. - Clallam Port Angeles, city of. 5300238 do. May 31, 1974 and Jan.
N 16, 1976,
Do Spok Spokane, city of 530183A wnedO. May 24, 1974,
;) .Do Thurston. Tumwater, city of... 5301928 do. Jan, 23, 1974 and Aug.
13, 1976.
Wisconsi Winneb Omvo, city of. 550533A do Nov. 15, 1974,
Pennsylvania Perry. Liverpool, township of. 421953 Feb. 5, 1975, Apr. 4, 1975,
emergency, Juno 18, ’
1980, regular, June
- 18, 1980, susponded,
’ Aug. 4, 1980,
reinstated.
New York Cattaraugs Machias, town of 360084A Aug. 5, 1980, emergency Oct. 19, 1974 and Aug.
. 27, 1976
Pennsytvania Potter. Keating, township o 421981 do. Nov. 22, 1074,
tilinols Cook Country Club Hxlls. city of.... 170078 Dec. 10, 1974, Apt. 5, 1974, Fob, 14,
- emergency, July 16, 1975, and Apr. 9, 1970,
. 1980, regular, July 16, ‘
1980, suspended, .
Aug. 5, 1980,

roinstated.
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Etectve dates of
authorzaton/ Specal flood
State County Locabon [~ y No. i of sale hazard area
of flood nsirance dentified
n communty
Do do. Paios Haghts, oty of 170142C. July 27, 1973, Mar. 22, 1974, Mar. 19,
emergency, July 16, 1976, and July 7, 1978.
1960, reguiar, July 16,
. 1960, suspended,
Aug 5, 1960,
rewnstated.
Do do. Sione Park, village of. 170165 Ape. 28,1975, Mar. 22, 1374 and Sept.
emaergency, July 18, 12, 1975.
1960, requiar, July 16,
1980, suspended,
Aug. 5, 1960,
renstated.
Minnesota Mcleod Glencoe, city of. 2702638 June 18, 1974, June 7, 1974 and Aug.
. emergency. July 2, 13, 19760
1960, reguiar, July 2,
1980, suspended,
Aug. 6, 1960,
renstated.
Do Dakota. South St. Pau, oty of 270114 May 30, 1974, May 10, 1974 and July
emecgency,. June 18, 30, 1976,
1960, requiar, June
18, 1960, suspended,
Aug. 8, 1960,
renstaled
lowa Bremer Unancorporaled areas. 190847A Asg. 12, 1960, May 10, 1577.
emergency.
Michigan. Genesee Cso, ety of 260667A Aug. 14, 1960, Aug 5, 1977.
. eMOrgency,
nois Cook Olympwa Fisids, villsge of. 1701398 Aug. 7, 1574, May 3. 1974 and Apr. 25,
emecgency, Aug. 1, 1975,
1960, requiar, Aug. 1,
-~ 1960,
Aug. 15, 1960,
[{
Texas. Kinney. Unincorporated areas 481176A Aug. 13, 1960, Jan, 10,1978,
omer
Alabama Sumter. Living oty of 0101958 Aug. 15, 1960, May 31, 1974 and July 2,
suspenson withdrawal. 1976
Arkansa Sefferse Athamar, oty of. 0501078 g0, May 10, 1974 and kne
4, 1976.
Arzona Manc Tempe, oty of 0400548 do. June 28, 1974 and Sept.
5, 1975.
California St Modesto, city of 0803878 do. July 19, 1974 and Aug-
15, 1975.
Do Santa Clara Mountan View, oty of 0503478 do. June 14, 1975 and Sept.
19, 1975.
Do Contra Costa Pinole, aity of 0800328 et o0, May 24, 1974 and Oct.
10, 1975,
Do do. Prisburgh, oty of 0600338 de. June 21, 1574 and Nov.
28, 1975,
IHinows Cook Ein d Park, vilege ol 170080A do. Kav. 1, 1974.
Do Lake Reverwoods, vilage of 1703878 do. Mar. 1, 1574 and Jan, 30,
1976.
lowa Wapelio o 8, oty of, 1902728 do. Mar. 15, 1974 and July 2,
1976.
Kansas Butier, Augusts, oty of 2000388 do. Feb. 1, 1574 and Apr. 23,
1976.
Do Sedgwick Cloarwsler, city of, do. Sept. 5, 1975.
Do Johnson U porated areas. 20015%8 do. Sept. 6, 1977.
Do Sedgwck Kechs, oty of 200429A. do. Apr. 23, 1976.
Do L oxth, Lansing, crty of. 2001898 do A Aug. 23, 1974 and Nov.
28,1975.
Kentucky. Campbell, Deyton, ciy of 2100378 g0 Feb. 1, 1974 and Mar. 5,
1576.
Lc Lalourch Lockport, fown of. 2202548 do. Jan. 10, 1975 and Dec.
19, 1975,
Michigan. Wayne Wayne, oty of 2602458 0. May 31, 1974 and Oct.
31,1975,
M ppi Rankin Florence, &own of. 2801448 80, Aug. 23, 1974 and Jan.
30, 1976.
Do Simpson Magee, oty of 280158A do. Avg. 1, 1975,
Nebraska G West Pont, ety of 3100488 go. Jan. 9. 1974 and Aug. 29,
1975.
New Hampstwe. Belknap Lacoma, oty of. 3300058 go. June 28, 1974 and Nov.
. 19, 1976,
New York Wesichester Greanburgh, fown of 3609118 do. June 21, 1574 and July
- 30,1976,
Do Stevben Savona, vilage of 3810458 do. May 17, 1574 and June
4,1976.
2 J— Westchester Yonkers, oty of 3605368 do. Jan. 9, 1974 and Oct. 6,
1976.
Ohio Frankiin Grandwew Heghts, oty of. 3901728 do. May 17, 1574 and Aug.
20, 1976.
Do Washing Macksburg, vilege of 3005718 do. Aug. 23, 1974 and May

21,1976,
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Elffective dates of

authorization/ Spoclal flood

State County Locaxk.m Community No. cancellation of sale hazard area
. of flood insurance identified
in community
Pennsylvania Perry. Buffalo, township of, 421948 do. Jan. 31, 1975,
Do Luzerme. Dx township of 421826A do. dJan, 24,1975,
Do.. Allegheny. East Deer, township of 4210618 do. Sopl. 20, 1974 and May
14, 1976,
Do Tioga Lawrenceville, borough of 2 420821C do. Sopt. 14, 1973, Sept. 24,
: 1976, and Dec, 31,
! 1976,
Do Lycoming McKenry, t¢ hip of 420975A do. Oct. 15, 1976,
Do York Monaghan, township of 4222258 do. Nov. 8, 1974 and Apr. 16,
1976.
Do L Scranton, city of. 4205388 do Jan, 23, 1974 and May
28, 1976.
Do Allegheny Tarentum, borough of 4200768 do. Feb. 15, 1974 and May
- 14, 1976,
Do | Taylor, borough of... 4205398 do. Fob. 1, 1974 and May 7,
- 1976.
Do . Tioga Tioga, hip of 4208268 do. Feb. 8, 1974 and Jan, 7,
1077.
Do Allegh Woest Hc d, borough of. 4200848 do. Dec. 28, 1973 and Juno
- - 18, 1976.
Vermont Orange Chelsea, town of. 5000708 do. Juna 28, 1974 and Dog,
3, 1976,
Do Grand Isle North Hero, town of 500225A do. Jan. 10, 1975,
Virginia M y Christianburg, town of 5101018 do May 31, 1974 and Apr,
. 25, 1975,
DO wstressmsssesssssssos .. Independent City. Franklin, city of 510060C do Fob. 22, 1974, Dec. 27,
. 1974, and Apt. 2, 1976.
Wi i Marathon Athens, village of. 5502468 do May 31, 1974 and May
° ' b 14, 1976.
Do Dodge. Horicon, city of. 5500988 o dO Nov. 30, 1973 and Ma,
26, 1976.
Do... do.. Hustisford, village of 5505578 do Nov, 30, 1973 and Sept. -
4 12, 1975,
Do Marathon Marathon City, village of 5502528 do. Nov. 30, 1973 and May
21, 1976.
Do Fond du Lac Ripon, city of. 5501408 do. May 24, 1974 and May
- 28, 1976.

(National Flood Insurance Act of 1968 (title XIII of the Housing and Urban Development Act of 1968); effective Jan. 28, 1969 (33 FR 17004,
Nov. 28, 1968), as amended, 42 U.S.C. 4001-4128; Executive Order 12127, 44 FR 19367; and delegation of authority to Federal Insurance

Administrator) .
Issued: August 19, 1980.

Gloria M. Jimenez,

Federal Insurance Administrator.

[FR Doc. 80-26628 Filed 8-3-80; 8:45 am]

BILLING CODE 6716-03-M ]

COMMUNITY SERVICES DATES: Effective Date: This rule and impracticable since complying with

ADMINISTRATION becomes effective October 6, 1980, - this requirement would make it
Comment Date: CSA will consider impossible to publish a final rule prior to

45 CFR Part 1061 comments on this rule received by — the onset of winter.

Funding Requirements i‘or Fiscal Year
1981 Crisis Intervention Program

AGENCY: Community Services
Administration.

ACTION: Final rule.

SUMMARY: The Community Services
Administration is filing a final rule on
the FY'81 Crisis Intervention Program.
This rule details how these energy funds
will be allocated and sets forth project
application and post grant requirements.
This rule implements Section
306(b)(1}(B) of the Crude Oil Windfall
Profit Tax Act of 1980 which provides
funding for this energy-related crisis
assistance program.

September 29, 1980 and will amend the
rule to reflect comments if warranted.

ADDRESS: Comments should be sent to
the contact persons and address listed -
below.

FOR FURTHER INFORMATION CONTACT:
Ms, Barbara J. Crawford, Mr. Wallace
W. Lumpkin, Community Services
Adninistration, Crisis Intervention
Program, 2000 K Street, N.W., Suite 350,
Washington, D.C. 20008, (202) 254-9833.
SUPPLEMENTARY INFORMATION: CSA is
waiving the formal 60 day minimum
comment period for this significant rule
as required by Executive Order 12044,
Improving Government regulations. CSA -
finds that a 60 day comment period for
this rule is contrary to the public interest

Title III of the Crude Oil Windfall
Profit Tax Act of 1980 (PL 96-223),
known as the “Home Energy Assistance

- Act of 1980", authorizes grants to the

states to “provide assistance to eligible
households to offset the rising costs of
home energy that are excessive in
relation to household income".
Responsibility for federal administration
of the Low-Income Energy Assistance
Program (LIEAP) funds which will go to
the States is assigned to the Department
of Health and Human Services (HHS).
Section 308(b){1)(B) of the Crude Oil
Windfall Profit Tax Act also directs the
Secretary of HHS to “transfer to the
Director of the Community Services
Administration $100,000,000. . . for
carrying out energy crisis related

~—
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activities under Section 222(a)(5) of the
Economic Opportunity Act of 1954".

Based upon the legislative history for
the Act, the CSA program was to be
designed to complement rather than
supplement the HHS funded LIEAP.
Inasmuch as the provisions of the LIEAP
are directed primarily towards the
payment of utility/fuel bills, CSA has
designed its program to fill this vacuum
in assistance.

The goals of the CSA Crisis
Intervention Program (CIP) are therefore
(1) to assure that the LIEAP and other
energy-related support networks (e.g.
DOE’s weatherization projects, public/
private funded energy assistance
programs etc.) are responsive to the
energy needs of the poor; (2} to provide
only those crisis intervention activities
not readily available through the LIEAP
and other support networks; (3) to
undertake activities which will lessen
the impact of the high cost of energy on
the poor; and (4) to develop a local
planning capability involving
community resources to deal with both
short and long range energy issues
affecting the poor in the specific
community.

Prior to the design of this program,
CSA and representatives of Community
Action Agencies participated with HHS
in the development of the regulations
governing the funding of LIEAP, This
participation provided us with the
necessary knowledge to design a
program which would truly complement
LIEAP by responding to the energy
needs of the poor at the local level.

CSA expects to operate this program
through its network of Community
Action Agencies and other existing CSA
grantees which will provide national
coverage. In addition, Indians will be
served by tribal governments or non-
profit organizations. Migrants and
Seasonal Farmworkers will be served by
CSA’s Migrant Conduit system,

By the provisions of the Crude Oil
‘Windfall Profit Tax Act, CSA is required
to allocate funds among the States
according to a legislatively prescribed
formula. Funds then will be distributed
within States on a formula basis to be
determined by CSA once Congress
" appropriates funds for this program. At
that time, applicants requesting funds
under this program will be informed of
the total amount of funds available for a
particular community by the appropriate
CSA Regional Director.

The program will serve the needy
poor with total household incomes at or
below 125% of the CSA poverty
guidelines. Although CSA has not
established any participant priorities,
grantees are encouraged to continue to

' 1061,51-2

give priority to the elderly and the
handicapped.

CSA has reserved the procedures to
be followed in submitting applications
to the State Clearinghouses for future
publication. We have requested a
modification of the clearinghouse
procedures from the Office of
Management and Budget. The published
procedures will reflect their response. In
the interim applicants are advised to
submit their Notice of Intent to apply for
funds under this program to the
appropriate clearinghouse(s).

(Sec. 602, 78 Stat. 530; 42 U.S.C. 2842)
Michael T. Blouin,
Acling Direclor.

45 CFR Part 1061 is amended to add
the following new Subpart 1061-51

Subpart 1061-51—Funding
Requirements for Fiscal Year 1981
Crisis Intervention Program

Sec.

1061.51-1 Applicability. N

References.

Definitions.

Background.

Purpose.

Policy.

Who can apply for funds.

1061.51-8 What can these funds be used for.

1061.51-9 ‘'Who can be served by this
program.

1061.51~10 Level of assistance.

1061.51-11 How {o obtain funds.

1061.51-12 Project requirements.

1061.51-13 Post funding requirements,

1061.51-14 Termination of program.

Authority: Sec. 602, 78 Stat. 530; 42 US.C.
2942,
§1061.51-1 Applicabliity.

This subpart is applicable to grants

1061.51-3
1061.51-4
1061.51~5
1061.51-6
1061.51-7

- made under section 222{a)(5) of the

Economic Opportunity Act 1964 as
amended, for energy Crisis Intervention
activities if the assistance is
administered by the Community

Services Administration.

§1061.51-2 References.

(a) Section 222(a)(5) of the Economic
Opportunity Act of 1964, as amended.

(b) 45 CFR 1067.40, Applying for a
Grant Under Title II, Sections 221, 222(a)
and 231 of the Economic Opportunity
Act.

(c) 45 CFR 1050.50, Cost Sharing and
Matching.

(d) 45 CFR 1068.20, Non-Federal Share
Requirements for Title H, Sections 221,
222(a) and 231 Programs.

(e) 45 CFR 1067.4, Standards for
Evaluating the Effectiveness of CSA
Adminstered Programs and Projects.

{f) 45 CFR 1067.7, Due Process Rights
For Applicants Denied Benefits Under
CSA Funded Programs.

58535
(g) 45 CFR 1050.80, Monitoring and
Reporting Performance.
{h) 45 CFR 1050.70, Financial
Reporting Requirement.
(i) 45 CFR 1050.160, Procurement
Standards.

§ 1061.51-3 Definitions.

(a) “Household"” means any individual
or group of individuals who are living
together as one economic unit and for
whom residential energy is customarily
purchased in common, or who make
undesignated payments for energy in the
form of rent.

(b) “Head of Household” means the
household designate and major income
earner of the household.

(¢} “Elderly” means persons who are
sixty years of age or older.

(d) “Seasonal Farmworker” shall
mean a person who during the preceding
twelve months worked at least 25 days
in farm work and worked less than 150
consecutive days at any one
establishment. *Seasonal Farmworker”
includes both migratory and
nonmigratory individuals, but does not
include nonmigratory individuals who
are full-time students or supervisors or
other farmwaorkers.

(e) “Migrant Farmworker” shall mean
a seasonal farmworker who performs or
has performed during the preceding
twelve months agricultural labor which
requires travel such that the worker is
unable to return to his/her domicile
(accepted place of residence) within the
same day.

() “Indian” means any individual who
is a member or a descendent of a
member of a North American tribe,
band, or other organized group of native
people who are indigenous to the
continental United States or who
otherwise have a special relationship
with the United States through treaty,
agreement, or some other form of
recognition. This includes any individual
who claims to be an Indian and who is
regarded as such by the Indian
community of which he or she claims to
be a part. This definition also includes
Alaskan Natives.

(g) “Tribe” or “Indian Tribe” means a
distinct community of Indians that
exercises powers of self-government
and are so recognized by Federal and/or
State statute.

{b) “Handicapped" means those
individuals who meet the definition of
“handicapped” individuals as defined in
section 7(6) of the Rehabilitation Act of
1973, as amended, that is “any person
who (1) has a physical or mental
impairment which substantially limits
one or more major life activities; (2) has
a record of such an impairment; or (3) is
regarded as having such an impairment”

\
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or who are under a disability as defined
in section 1614(3)(A) or 223(d)(1) of the
Social Security Act or in section 102(7)
of the Developmental Disabilities
Services and Facilities Act of 1970, as
amended, or who are receiving benefits
under Chapter 11 or 15 of Title 38,
United States Code. - .

(i) “SSI Benefits” means Supplemental
Security Income benefits under Title

-XVI of the Social Security Act, including

mandatory and optional payments that
the Department of Health and Human
Services administers for a State under
subpart T of 20 CFR Part 416 to - -
supplement Federal benefits, but
excluding benefits: .

(1) Paid under 20 CFR 416.231 because
the beneficiary is living in a Medicaid
institution and Medicaid is paying more
than 50 percent of the cost of care;

(2) Reduced by one-third under 20
CFR 216.1125(b) because the beneficiary
is living in another person’s household
and is receiving both support and
maintenance (food and shelter) from
that person and is not paying his pro

_ rata share of food and shelter expenses;

or

{3) Paid to a beneficiary who is:

(i) A child for SSI purposes under 20
CFR 416.1050; and’ .

(ii) Living with a parent or with the
spouse of a parent.

§ 1061.51.4 Background. -

{a) Title III of the Crude Oil Windfall
Profit Tax Act of 1980 (PL 96-223),
known as the “Home Energy Assistance
Act of 1980", authorizes grants to the
states to “provide assistance to eligible
households to offset the rising costs of
home energy that are excessive in
relation to household income.”
Responsibility for Federal
Administration of the Low-Income
Energy Assistance Program (LIEAP)
funds which will go to the States is
assigned to the Department of Health
and Human Services (HHS). Section
306(b)(1)(B) of the Crude Oil Windfall
Profit Tax Act also directs the Secretary
of HHS to “transfer to the Director of *
the Community Services Administration
$100,000,000 . . . for carrying out
energy crisis related activities under
Section 222(a)(5) of the Economic’
Opportunity Act of 1964”,

(b) Eighty percent of the funds
received by CSA will be allocated
among the States according to a formula™
to be included in the Crude Oil Windfall
Profit Tax Act of 1980. These funds will
then be distributed within States by
CSA's ten regional offices to eligible
applicants as defined in this rule.

(c} The remaining 20% shall be used -
by CSA to respond to weather-related
emergencies during the operation of the

CIP, to establish set-asides to serve
Indians and Migrant and Seasonal
Farmworkers, to provide training and
technical assistance to grantees, to
evaluate the program, and to support its
administration of the program.

§ 1061.51.5 Purpose,

This rule details the procedures CSA
will utilize to implement the FY'81 Crisis
Intervention Program, and outlines the
policies and funding criteria which will
govern the expenditure of funds ’
allocated under this program.

§ 1061.51-6 Policy.

(a) In keeping with Congressional
Intent, the CSA Crisis Intervention
Program (CIP) is designed to
complement and not supplement HHS's
Low-Income Energy Assistance Program
(LIEAP). The goals of the CIP are
therefore (1) to assure that the LIEAP
and other energy-related support
networks (e.g. DOE’s weatherization
projects, public/private funded energy
assistance programs etc.) are responsive
to the energy needs of the poor; (2) to
provide only those crisis intervention
activities not readily available through
the LIEAP and other support networks;
(3) to undertake activities which will
lessen the impact of the high cost of
energy on the poor; and (4) to develop a
local planning capability involving k
commmunity resources to deal with both
short and long range energy issues
affecting the poor in the specific com-

_ munity. This program is not an income

transfer program. This program does not
entitle any person or household to a
certain amount or form of assistance.
This program is not to be considered as
an alternative to those households
which have access to direct assistance -
through other networks. This program
should not duplicate assistance ’
available to an eligible household by
any public or private entity. The only
exception is the payment of utility/fuel
bills for an, eligible household on a one-
time crisis intervention basis (i.e. to
prevent hardship or danger to health)
and only as a last resort after
negotiations with utility/fuel vendors
and with existing energy assistance

-~

_ program operators have failed.

§ 1061.51~7 Who can apply for funds.

(a) All Community Action Agencies
(CAA’s) are eligible to apply for CIP
funds to undertake crisis intervention
activities in their service areas.

{b} CSA Regional Directors will
identify existing CSA grantees to serve
those areas of a state not covered by an
existing CAA.

(c) Indian Tribes are also eligible to" _

- apply for funds to undertake crisis

intervention activities for their service

+ areas. If a CSA Regional Director
. identifies a significant population of

Indians that is not self-governed but
which would not be able to receive
services outlined in this rule due to

" geographical isolation or other

significant factors, he/she may request a
waiver from Headquarters to fund this
Indian group directly. Waivers will be

- reviewed on a case by case basis.

(d) The Migrant and Seasonal .
Farmworker organizations designated as

. CSA conduits (see Appendix A for

names and addresses of organizations)
are eligible to apply for funds to
undertake crisis intervention activities
for Migrant and Seasonal Farmworkers.

§1061.51-8 What can these funds be used
for.

(a) All work programs proposing to
undertake crisis intervention activities
must include, at a minimum, activities

" outlined in paragraphs (a){1)~(4) of this
. section:

(1) Access—Grantees must undertake

 activities to insure that all poor and near

. poor households are provided equal ‘
, access to federal, state or other energy
. crisis assistance programs. Such

. activities might include but are not

. limited to the representation of the

interests of the poor with utility/fuel
vendors, at energy policy and rate
structure hearings, with the program
operators of the Low Income Enetgy
Assistance Program (LIEAP), and with
the program operators of the
Department of Energy's weatherization
program.

(2) Community Mobilization
Activites—Mobilization and
organization of community resources to
respond to crisis needs within the
community.

(i) Mobilization of Organizations—
Such dctivities might include but are not
limited to coordination of religious,
social service and other community
based organizations to become aware
and involved in the energy issues
affecting the poor and soliciting their
help in ameliorating their effects.

(ii) Mobilization of Goods and.
Services—Such activities might include
but are not limited to securing goods,
services, and temporary relocation
centers from community based
merchants, religious, social service and
other organizations to respond to the
energy needs of the poor during
individual emergencies and periods of
crises.

(3) Direct Services—The provision of
direct services in the form of goods or
services are to be provided only when
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these direct services are not available
from other sources. These services might
include but are not limited to providing
blankets, warm clothing, temporary
shelter, energy-related repairs to
housing such as patching a roof or
replacing a broken window, furnace
repairs and space heaters. Grantees are
also permitted to make payments of
utility/fuel bills"as a one-time form of
crisis assistance to a household and
only as a last resort after negotiations
with utility/fuel vendors and other
energy crisis assistance operators (e.g.
LIEAP local program operator) have
failed to resolve the household's crisis.
In undertaking this activity, grantees
must assure that reconnection of utility -
service or delivery of fuel actually
occurs. Funds under this program shall
not be used to weatherize houses.

(4) Community Planning and
Education—such as but not limited to
comprehensive energy-related planning
to benefit the low-income populace of
the area, the dissemination of energy
conservation information, the conduct of
energy conservation education programs
and the provision of information on
existing energy programs in the
community (e.g., information and
referral to the LIEAP).

(5) Alternate Energy Sources—such as
but not limited to the installation of a’
woodburning stove, solar hot water
heater, or a solar collector. This activity
is being allowed since grantees may
find, in some instances, that the best
means.of solving an individual
household’s energy problem is to utilize
an alternate energy source. g

§ 1061.51-9 Who can be served by this
program.

(a) Income Eligibility. Households
whose incomes total no more than 125
percent of the CSA Income Poverty
Guidelines or whose heads receive SSI
or AFDC payments are eligible for
assistance. (See definition for SSI,
1061.51-3 [1].) No grantee may change
these income eligibility guidelines. {See
Appendix “B"” for CSA Income Poverty
Guidelines.)

(b) Program Eligibility. No assistance
under this program is to be provided to
households having access to direct
assistance of the same type through
other supportive networks, such as the
Low-Income Energy Assistance
Program, welfare, or other federally
funded energy assistance programs,
except in cases where the grantee can
document that the other network cannot
respond in an effective and timely
manner to prevent a life threatening or
health-related emergency situation.

{c) Certification of Income Eligibility
Required of Grantees. Proof of income

eligibility shall be required of each
applicant. The period for determining
eligibility will not be more than 12
months nor less than 90 days preceding
the request for assistance. The

‘determination of what constitutes

income shall be based on the CSA
Income Poverty Guidelines. In limited
instances when proof of income is
unavailable, an applicant must sign a
declaration of income eligibility in order
to receive assistance. In such cases, the
local program operator must make a
reasonable number of spot checks (no
less than 10 percent] to verify income
eligibility

(d) Income Disregard. Benefits made
available under this program shall not
be considered as income or resources of
such household (of any member thereof)
for any purposes under any federal or
state law, including any law relaling to
taxation, public assistance or welfare
program.

§ 1061.51-10 Level of assistance,

{a) The sum of all forms of assistance
under this program made to and/or on
behalf of any eligible household under
this program may not exceed $400,

(1) The provision of direct services
may not exceed a total of $150 for any
eligible household.

(2) No alternate energy source can
exceed a total sum of $400.

§1061.51-11 How to obtain funds.

(a) Applications for funds under this
program, except for applications
submitted by Migrant & Seasonal
Farmworkers Conduits, must be
submitted to the appropriate CSA
Regional Office. (See Appendix “C".)
Applications by the Migrant & Seasonal
Farmworker Conduits must be
submitted to the National Farmworker
Desk. (See Appendix “D".)

{b) Applications must be received by
CSA no later than close of business
Friday, October 31, 1980.

(c) Contents of Applications.

{1) The following forms are required
as part of the application package:

(i) CSA Form 419, Summary of Work
Programs and Budget. This form must
address all of the activities outlined
under Section 1061.51-8 which the
applicant is going to undertake. Each
activity should be addressed separately
with a breakdown for the level of
funding to support each activity.

(ii) CAP Form 25, Program Account
Budget.

(iii) CAP Form 25a, Program Account
Budget Support Sheet.

(iv) SF 424, Federal Assistance.

(2) When delegating part or all of the
work program, the applicant must also
submit the following:

{i) CAP Form 85, Administering
Funding Estimate.

(ii) CAP Form 87, Delegate Agency
Basic Information.

(iii) CAP Form 11, Assistance of
Compliance with Local Rights.

(d) Clearinghouse Review Procedures.
[Reserved]

§1061-51-12 Project requirements.

(a) Project Advisory Committee.

(1) Each applicant shall establish a
Project Advisory Committee (PAC).
However, if the applicant has an
existing PAC that is properly
constituted, this PAC will satisfy this
requirement.

(2) The role of the PAC should include
but not be limited to the following
activities:

(i) participate in the development of
the proposed work program;

(ii) review and recommend for
approval or disapproval of each request
for the installation of an alternate
energy source. The criteria to be used in
the review should include the
determination that the alternate energy
source will:

{A) Lessen the impact of the high cost
of energy on the household;

{B) Have a significant impact on the
household’s energy usage pattern; and

(C) Lessen the potential for future
energy assistance subsidies.

(iii) Address the energy issues
affecting the community as a whole and
how they impact upon the poor;

(iv) make recommendations on the -
routline operation of the grantee’s crisis
intervention program; and

(v) participate in the development of
applications for any future crisis
intervention activities.

{(3) Membership on the PAC should
include at least 51% poor persons as
well as representatives of the local
governments and other resource
agencies within the community served, a
representative or representatives of the
local public utility and local fuel dealers.

(b) Crisis Intervention Program
Coordinator. A grantee must have at
least one full-time energy crisis
intervention program coordinator who
will be responsible for assuring the
implementation of the approved work
program. Program funds may be used to
support this position.

(c) Non-Federal Share Requirements.
Since this is a program with crisis
intervention activities, a matching share
is not required. However, grantees are
encouraged to mobilize additional
resources to supplement and support
this pro

(d) Maintenance of Effort. Assistance
provided with funds made available
under this program shall be in addition
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to, and not in substitution for, services
previously provided without federal
assistance.

(e) Procedures on Denial of
Assistance. The grantee is reminded
that under the provisions of 45 CFR
1067.7 they are required to have
procedures for the review of the partial
or complete denial of assistance to any
household or individual,

§1061.51-13 Post funding requirements.

(a) Financial Reporting. Grantees
shall follow normal procedures for
submission of the SF-269 and SF-272
outlined in 45 CFR 1050 Subpart H.

(b) Project Progress Review Reports.
Grantees shall also follow normal
procedures for the submission of the.
Project Progress Review Report (CSA
Form 440) outlined in 45 CFR 1050
Subpart I

(c) Audit Requirement, The program
including its contracted-out components
will be audited at the time of the

grantee's regularly scheduled CSA audit. '

(d)} Procurement. The procurement’
standards outlined in 45 CFR 1050.160
are applicable to this program.

(e) Administrative Costs. The grantee
may expend up to 10% of the total grant
for administrative costs. Where the --
grantee has contracted out performance
of part or all of the work program, the
grantee must provide a reasonable
portion of these administrative funds to
the program operator(s) to enable them
to administer the program.

§1061.51-14 Termination of program,’

No funds under this program may be
obligated after September 30, 1981. For
this program, “obligation” shall mean
certification for assistance by the’
program operator of a specific eligible
household.

Appendix A—Migrant Conduits

New England Farmworkers Council (Serving:
Connecticut, Maine, Massachusetts, New
Hampshire, Rhode Island, Vermont) 6 Frost
Street, Springfield, Massachusetts 01105,
ECIP Coordinator: Jane Malone, phone:
(413) 781-2145,

Rural New York (Serving: New Jersey, New
York) 339 East Avenue, Suite 305,
Rochester, New York 14604, ECIP
Coordinator: Mary Hanson, phone: (716)
548-7180, .

Farmworkers Corporation of New Jersey
(Serving: Delaware, Maryland,
Pennsylvania, Virginia, West Virginia) 1400
West Landes Avenue, Vineland, New
Jersey 08360, ECIP Coordinator: Bernard -
Powell, phone (608) 691-7001.

Mississippi Delta Housing Corporation
(Serving: Alabama, Florida, Georgia,
Kentucky, Mississippi, North Carolina,
South Carolina, Tennessee, Louisiana) 432
Highway 82 East, P.O. Box 847, Indianola,
Mississippi 28751, ECIP Coordinator:
Clanton Beamon, phone: (601) 887-4852.

Minnesota Migrant Council (Serving: Illinois,
Indiana, Michigan, Minnesota, Ohio,
Wisconsin, South Dakota) P.O. Box 1231,
St. Cloud, Minnesota, 56301 ECIP
Coordinator: Rich Echola, phone: (612) 254~
7010." '

Coloneas Del Valle (Serving: Arkansas. New
Mexico, Oklahoma, Texas)} P.O. Box 807,
San Juan, Texas 78759, ECIP Coordinator:
Hector DeLeon, phone: {512} 781-9795.

ORO Development Corporation (Serving:
Iowa, Kansas, Missouri, Nebraska) 1208
Kansas Avenue, Kansas City, Kansas
66105, ECIP Coordinator: Mark Marcano,
phone: (913) 342-2121.

North Dakota Migrant Council (Serving:
Colorado, Montana, North Dakota, Utah,
Wyoming) P.O. Box Drawer X, Grand
Forks, North Dakota.58201, ECIP

5135.
Campesinos Unidos (Serving: Arizona,

California, Nevada}-P.O. Box 203, Brawley, .

California 92227, ECIP Coordinator: Jose
Lopez, phone (714} 344-4500.

Idaho Migrant Council (Serving: Idaho,
Oregon, Washington) 7155 Capitol
Boulevard, Suite 408, Boise, Idaho 83706,
ECIP Coordinator: Sam Byrd, phone: (208)
345-9761.

* Appendix B—CSA Income Poverty

Guidelines
§ 1050.2-1 Applicability.
This subpart applies to all grants

'

financially assisted under Titles I, IV and VII

of the Economic Opportunity Act of 1964, as,
amended, if such assist is administered by
the Community Services Administration.

§ 1060.2-2 Policy.

(a) The attached income guidelines are to
be used for all those CSA funded programs,
whether administered by a grantee or

_delegate agency, which use CSA poverty

income guidelines as admission standards.
These guidelines do not supersede alternative
standards of eligibility approved by CSA.

(b) The guidelines are also to be used in
certain other instances where required by
CSA as a definition of poverty, e.g, for
purposes of data collection and for defining
eligibility for allowances and reimbursements

Coordinator: Jerry Nagel, phone: (701) 775-

business after deductions for business or
farm expenses. They include regular

. payments from public assistance, social

security, unemployment and workman's
compensation, strike benefits from unfon
funds, veteran’s benefits, training stipends,
alimony, child support and military family
allotments or other regular support from an
absent family member or someone not living

. in the household; govemment employce

pensions, private pensions and regular
insurance or annuity payments; and income
from dividends, interest, rents, royalties or
income from estates and trusts. For eligibility
purposes, income does not refer to the

‘following money receipts: any assots drawn

down as withdrawals from a bank, sale of
property, house or car, tax refunds, gifts, one-
time insurance payments or compensation for
injury; also to be disregarded is non-cash
income, juch as the bonus value of food and
fuel produced and consumed on fafms and
the imputed value of rent from owneor-
occupied farm or non-farm housing.

(2) A Farm Residence. Is defined as any
dwelling on a place of 10 acres or more with
$50 or more annual sales of farm products
raised there; or any place less than 10 acres
having product sales of $250 or more.

~ Attachment.—1980 Communily Services Ad-

to board members. Agencies may wish to use -

these guidelines for other administrative and
statistical purposes as appropriate.

(c) The attached guidelines are based uppn
Table 17 of the U.S. Bureau of the Census,
Current Population Reports, Series P-60, No.
120, “Money Income and Poverty Status of
Families and Persons in the United States:
1978" {Advance Report), U.S. Government
Printing Office, Washington, D.C., November
1979; and Department of Labor Press Release
USDL~80-46 of December 1979.

(d). The following definitions, from “Gurrent '

Population Reports,” P-80, No. 91, Bureau of
the Census, December 1978 have been =
adopted by CSA for use with the attached
poverty guidelines.

(1) Income. Refers to total cash receipts
before taxes from all sources. These include
money wages and salaries before any
deductions, but not including food or rent in
lieu of wages. They include receipts from . -
self-employment or from own farm or

!

ministration Poverly Income Guidelines for
all States Except Alaska and Hawail

Nonfarm

Size of family unit family Farm famity
1 $3,790 $3,250
2, 5,010 4,260
3. 6,230 6310
4, 7450 6340
5. 8,670 1370
6. 9,890 8,400

For family units with more than 6 members,
add $1,220 for each additional member in a
nonfarm family and $1,030 for each additional
member in a farm family.

Poverty Guidelines for Alaska

Nonfarm

Size of famify unit family Farm family
1 $4,760 $4,090
2 : 6,280 5,370
3. 7,800 6,650
4, 9,320 7.930
5 10.840 9,210
6 12,360 10,450

For family units with more than 6 members,
add $1,520 for each additional member in a
nonfarm family and $1,280 for each additional
member in a farm family.

Poverty Guidelines for Hawali

Nonlarm

Size of family unit family Farm family
1 $4,370 $3,760
2 5,770 4,940
3 7170 64120
4 8,570 7300
5. 9,970 0,480
6. 11,370 9,660

For family units with more than 6 membors,

+ add $1,400 for each additional member in a
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“nonfarm family and $1,180 for each additional
member in a farm family.

1980 Community Services Administration
Poverty Income Guidelines for all States
Except Alaska and Hawaii

{125 percent of the poverly gudelines]

Size of family unit "g,‘,‘g’;" Farm famiy
1 $4,738 $4,063
2 6,263 5,350
3. 7,788 6,638
4 9,313 7.925
5. 10,838 9,213
6. 12,363 10,500

For family units with more than 6 members,
add $1,525 for each additional memberin a
nonfarm family and $1,288 for each additional
member in a farm family.

[125 percent of the poverty guidelines for Alaska]

Size of family unit Nomam  Farm famiy
1 s5950 5113
2 7,850 6713
3 9,750 8313
4 11650 9913
5 13550 11,513
6 15450 13113

For family units with more than 6 members,
add $1,900 for each additional member in a
nonfarm family and $1,600 for each additional
member in a farm family.

1125 porcent of the poverty guidelines for Hawav)

Nonfarm

Size of family unit famity Farm family
1 $5,463 $4,700
2 7213 6,175
3 8,963 7.650
4 10,713 9,125
5. 12,463 10,600
6. 14,213 12075

For family units with more than 6 members,
add $1,750 for each additional memberina
nonfarm family and $1,475 for each additional
member in a farm family.

Appendix C—CSA Regional Office
Addresses

Mr. Ivan Ashley, Regional Director, CSA,
Region I, E-400, John F. Kennedy Federal
Building, Boston, Massachusetts 02203,
Phone: (817) 223-4080/FTS-8-223-4080,
Boston: Connecticut, Maine,
Massachusetts, New Hampshire, Rhode
Island, Vermont.

Ms. Josephine P. Nieves, Regional Director,
CSA, Region II, 26 Federal Plaza, 32nd
Floor, New York, New York 10007, Phone:
{212) 264-1900/FTS-8-264-1900 New York:
New Jersey, New York, Puerto Rico, Virgin
Island.

Dr. W. Astor Kirk, Regional Director, CSA,
Region 11, Old U.S, Courthouse, P.O. Box
160, 9th and Market Streets, Philadelphia,
_Pennsylvania 19105, Phone: (215) 597-1139/
FTS-8-597-1139, Philadelphia: Delaware,

District of Columbia, Maryland,
Pennsylvania, Virginia, West Virginia.

Mr. William “Scunny” Walker, Regional
Director, CSA, Region IV, 101 Marietta
Street NW, Atlanta, Georgia 30303, Phone:
(404) 221-2717 /[FTS-8-242-2717, Atlanta:
Alabama, Florida, Georgia, Kentucky,
Mississippi, North Carvlina, South
Carolina, Tennessee.

Mr. Glenwood Johnson, Regional Director,
CSA, Region V, 300 South Wacker Drive,
24th Floor, Chicago, Illinois 60606, Phone:
(312) 252-5562/FTS-8-353-5562, Chicago:
1llinois, Indiana, Michigan, Minnesota,
Ohio, Wisconsin.

Mr. Ben T. Haney, Regional Direclor, CSA,
Region VI, 1200 Main Street, Dallas, Texas
75202, Phone: (214) 767-6126/FTS-8-729-
6128, Dallas: Arkansas, Louisana, New
Mexico, Oklahoma, Texas.

Mr. Wayne Thomas, Regional Director, CSA,
Region VII, 811 Walmut Street, Kansas
City, Missouri 64108, Phone: (816) 374~
3761/FTS-8-758-3701, Kansas City: Iowa,
Kansas, Missouri, Nebraska,

Mr. David Vanderburgh, Regional Direclor,
CSA, Region V111, 1961 Stout Street, Federal
Building, Denver, Colorado 80294 Phone:
(303) 8374767 /FTS-8-327-4767, Denver:
Colorado, Montana, North Dakota, South
Dakota, Utah Wyoming.

Mr. Alphonse Rodriquez, Regional Director,
CSA, Region IX, 450 Golden Gate Avenue,
Box 36008 San Francisco, California 84102,
Phone: (415) 556-5400/FTS-8-556-5400 San
Francisco: Arizona, California, Hawaii,
Nevada, Trust Territories.

Mr. N. Dean Morgan, Regional Director, CSA,
Region X, 1321 Second Avenue, Scattle,
Washington 968101, Phone: (206) 442-4910/
FTS-8-399-4910 Scattle: Alaska, Idaho,
Oregon, Washington.

Appendix D—CSA Natlional Farmworkers
Desk Address

Office of Farmworkers Programs, Attn: Mr.
Eduardo Gutierrez, 1200 19th Street, N.W.,
Washington, D.C. 20508, Phone: (202) 254~
5400.

[FR Doc. 80-27138 Filed 9-3-20; 8:45 am)
BILLING CODE 6315-01-H

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[BC Docket No. 80-38; RM-3191)

FM Broadcast Station in Big Rapids,
Mich.; Changes Made In Table of
Assignments

AGENCY: Federal Communications
Commission.

AcTION: Final rule (report and order).

SuMMARY: This action assigns Channel
272A to Big Rapids, Michigan, as its
second FM channel assignment in
response to a petition filed by David C.
Schaberg.

DATE: Eiffective October 2, 1980.

ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Mark N. Lipp, Broadcast Bureau, (202)
632-7792.

SUPPLEMENTARY INFORMATION: In the
matter of amendment of § 73.202{b),
Table of Assignments, FM Broadcast
Stations. (Big Rapids, Michigan), BC
Docket No. 80-38, RM-3191.

Report and Order—Proceeding
Terminated

Adopted: August 15, 1980.
Released: August 26, 1980.

1. The Commission has before it the
Notice of Proposed Rule Making,
adopted January 29, 1980, 45 FR 8673
(published February 8, 1980), proposing
the assignment of FM Channel 272A to
Big Rapids, Michigan, issued in response
to a petition filed by David C. Schaberg
(“petitioner”) who restated his interest
in the proposal. WBRN, Inc. (“WBRN"),
licensee of Stations WBRN(AM]) and
VWBRN-FM, Big Rapids, filed a reply in
opposition to the proposal.

2. Big Rapids (pop. 11,995),} in
Mecosta County (pop. 27,992} is
approximalely 245 kilometers (153 miles)
northwest of Detroit, Michigan. Big
Rapids is served locally by Stations
WBRN(AM) (daytime-only), and
WBRN-FM (Channel 265A).

3.In its opposition, WBRN alleges that
petitioner failed to provide an alternate
channel for assignments to Shelby,
Michigan, a precluded community, as
the Notice requested. Petitioner
suggested three possible available
channels. WBRN nates that site
restrictions limit desirable assignment to
Shelby, and the overall preclusion
impact of the proposal would result in
inequitable distribution of available
frequencies.

4. We have carefully considered the
proposal herein and we have
determined that the assignment of
Channel 272A to Big Rapids, Michigan,
is warranted. While preclusion would
result, there has been no interest shown
at the affected communities. Without a
demand elsewhere we are constrained
from reserving the channel for future use
where, as here, the assignment could
provide an opportunity for a competitive
local aural broadcast service for Big
Rapids.

5. Accordingly, pursuant to authority
contained in Sections 4(i), 5(d){1), 303{g)
and (r) and 307(b} of the
Communications Act of 1934, as
amended, and § 0.281 of the
Commission’s rules, it is ordered, that

*Populatlcn figures are taken from the 1970 US.
Census.
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effective October 2,1980, the FM Table
of Assignments, :§ 73.202(b) of the .
Commission's rules, is amended, forthe
city listed below, to read as follows:

City Channal.No.

Big Rapids, Michigan 265A,272A

6. It is further ordered, that this _
proceeding is terminated. b
7. For further information concerning
this proceeding, contact Mark N. Lipp,
Broadcast Bureau, (202) 632-7792.
{Secs.4,.303,.307,-48 Stat., as amended, 1068,
1082, 1083; (47 U.S.C. 154, 303, 307))
Federal Communications Commiission.
Henry L. Baumann,
Chief, Policy and Rules Division, Braadcast
Bureau. i .
[FR.Doc. 80-27083 Filed 8-3-80; 8:45 am]
BILLING CODE 6712-01M

47 CFR.Part73
[BC Docket No. 80-26; RM~3332]

FM Broadcast Station 'in'Railenswood,
W. Va; Changes:Made in Table.of
Assignments

AGENCY: Federal Communications
Commission.

ACTION: Final rule (report and-order).

-

SUMMARY: Action taken herein assigns a
Class A-channe] to Ravenswood, West
Virginia, in response to a petition filed
by Rex Osborne. The channel could be
used to provide a first full-fime local
broadcast service to Ravenswood.
EFFECTIVE DATE: October 3, 1980.

ADDRESSES: Federal Communications
Commission, Washington, D.C..20554.
FOR FURTHER INFORMATION CONTACT:
Mark'N. Lipp, Broadcast Bureau, (202}
632-7792. ‘
SUPPLEMENTARY INFORMATION: In'‘the
matter of amendment of § 73.202(b),
Table of Assignments, FM Broadcast
Stations. (Ravenswood, West Virginia),
BCDocket No. 80-26, RM-3332,

Report and Orden-Proceedmg
. Terminated

. ‘Adopted: August 19, 1980.
Released: August 26,1980.

1. The Commission has under
consideration the Notice of Proposed
Rule Making, adopted January 22, 1980,
45 FR 6973, proposing the assignment-of
Channel 272A as a first FM assignment .
to Ravenswood, West Virginia. The
Notice was issued in response to a
petition filed by Rex.Osborne

(“petitioner"). Petitioner filed supporting
comments reaffirming his intention to
file for the channel, if assigned. No
‘oppositions to the proposal have been
received,

" 2. Ravenswood (pop. 2,240),in
Jackson County (pop. 20,903), is located
approximately 39 kilometers(24 miles)
southwest of Parkersburg, West
Virginia. It is served locally by daytime-
only AM Station WMOV.,

3. Petitioner has submitted sufficient
information which is persuasive as to
Ravenswood's need for a first FM
assignment.

4, The Canadian Government has
given its concurrence to the proposed
assignment of Channel 272A to
Ravenswood, West Virginia,

5. The Commission believes it would
be in the public interest to assign-
Channel 272A to Ravenswood, West
Virginia. The:channel could provide a
first full-time local aural and FM
broadcast service to the community. The
ass1gnment can be made in compliance
with the minimum distance separation
reguirements.

5.-Accordingly, it is ordered that

" effective October 3, 1980, the FM Table )

of Assignments, § 73.202(b} of the
Commission’s rules, is amended with
respect to the-community listed below,
as follows:

City Channel No.

272A.

Revenswood, West Virbinia J——

6. Authority for the action taken
herein appears in Sections 4(i), 5(d)(1),
303 (g) and (r) and 307(b}-of the .
Communications Act 01934, as
amended,-and § 0.281 of the -
Commission’s rules.

7.1t is further ordered, that this
proceeding is terminated.

- 8. For further information concerning
this proceeding, contact Mark N. Lipp,
Broadcast Bureau, {202) 632-7792.
{Secs. 4, 303, 307,-48 Stat., as amended,
1086,1082, 1083; (47 U.S.C. 154, 303, 307))
Federal Communications Commission.
Henry L. Baumann,

Chief, Policy and Rules Division, Broadcast
Bureau.

[FR Doc. 60-27084 Filed 9-3-80; B:45 am]

BILLING CODE6712-01-M

x
v

’Populahon fi igures are taken from the 1970 U.S.
Census.

DEPARTMENT.OF TRANSPORTATION

Urban Mass Transportation
Administration

49 CFR Part 601

Line-of Succession

AGENCY: Urban Mass Transportation
Administration, DOT.
ACTION: Final rule.

SUMMARY: The purpose of this document
is toTevise the sequence in which
UMTA officials assume and perform the
duties of the Administrator when he or
she is absent or disable (line of
succession). Under this revision, when
the Administrator and Deputy
Administrator are absent or disabled,
the duties of the Administrator will be
performed by the Executive Director (a
recently created position). The
remainder of the line of succession
remains unchanged.

EFFECTIVE DATE: September 4, 1980,
FOR FURTHER INFORMATION CONTACT:
Pamela M. Hollar, Office of the
Administrator, (202) 426-4038.
SUPPLEMENTARY INFORMATION: Since
this is a matter relating to agency
management, under 5 U.S.C. 553, notice
and comment are not required, and the

@

. rule may be made effective less than 30

days after publication,
Accordingly, Part 601 of Title 49 of the

. Code of Federal Regulations is amended

by adding to § 601.4 a new paragraph
(a~1) to read as follows:

§601.4 Responsibliities of the
Adminlstrator.

a * * *

{a-1) Executive Director,
* * * * *
(49 CFR 1.51)

Dated: August 21, 1980,
Theodore C. Lutz,
Administrator.

[FR Doc. 80-26096 Filed 9-3-80; 8:45 am)
BILLING CODE 4910-57-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part20

Final Frameworks for Late Season
Migratory .Bird Hunting Regulations.

AGENCY: Fish and ‘Wildlife Service.
Interior.

ACTION: Final rule.

SUMMARY: This rule prescribes the.outer
limits for dates and times when shooting
may begin and-end, hunting:areas,
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season lengths, and the number of birds
which may be taken and possessed for
late season migratory bird hunting
regulations for the 1980-81 season.
These seasons commence on or after
October 1, 1980, and include most of
those for waterfowl. The Service
annually prescribes hunting regulations
frameworks to the States. The effects of
this final rule are to facilitate the
selection of hunting seasons by the
States and to further the establishment
of the late season migratory bird hunting
regulations for the 1980-81 season.

In general, the frameworKs for ducks
are similar to those in effect last year.
The Service is stabilizing these
regulations as part of a cooperative
program with Canada aimed at
improving its understanding of factors
other than annual hunting regulations on
duck harvests and population dynamics.
Other changes include removal of
hunting area closures for redheads,
separating limits for canvasbacks and
redheads under conventional
regulations, zoning changes or additions
in several Atlantic and Mississippi
Flyway States, including mergansers in
the regular duck bag limit in the Pacific
Flyway, and local or regional changes
for some goose hunting areas, limits and
seasons.

EFFECTIVE DATE: September 4, 1980.
ADDRESSES: Comments received on the
proposed late season frameworks are
available for public inspection during
normal business hours in Room 525-B,
Matomic Building, 1717 H Street, NW.,,
Washington, D.C. Copies of the
environmental assessment on proposed
stabilization of hunting regulations are
available from the Office of Migratory
Bird Management, U.S. Fish and
Wildlife Service, Department of the
Interior, Washington, D.C. The Service's
biological opinion resulting from its
consultation under Section 7,
Endangered Species Act, is available for
public inspection in or available from
the Office of Endangered Species and
the Office of Migratory Bird
Management, U.S. Fish and Wildlife
Service, Department of the Interior,
Washington, D.C. 20240.

FOR FURTHER INFORMATION CONTACT:
John P. Rogers, Chief, Office of
Migratory Bird Management, U.S. Fish
and Wildlife Service, Department of the
Interior, Washington, D.C. 20240 (202-
254-3207).

SUPPLEMENTARY INFORMATION: The
Migratory Bird Treaty Act of July 3, 1918
(40 Stat. 755; 16 U.S.C. 703 et seq.), as
amended, authorizes and directs the
Secretary of the Interior to determine
when, to what extent and by what
means such birds or any part, nest, or

egg thereof may be taken, hunted,
captured, killed, possessed, sold,
purchased, shipped, carried, exported,
or transported.

In the annual process of developing
migratory game bird hunting regulations,
a distinction is made between "early”
and “late” season frameworks. Early
seasons include those which open
before October 1 while late seasons
open on or after October 1. Regulations
are developed independently for early
and late seasons. The early season
regulations cover mourning doves,
white-winged doves, band-tailed
pigeons, rails, gallinules, an early duck
season in Iowa, woodcock, common
snipe, sea ducks in the Atlantic Flyway,
teal in September in the Central and
Mississippi Flyways, sandhill cranes in
North Dakota and South Dakota, doves
in the Virgin Islands and Hawaii, all
migratory game birds in Puerto Rico and
Alaska, and some special falconry
seasons. Lale seasons include the
general waterfowl seasons; special
seasons for scaup and goldeneyes; extra
scaup and blue-winged teal in regular
seasons; most sandhill crane seasons in
the Central Flyway; coots, gallinules,
and snipe in the Pacific Flyway; and
other special falconry seasons.

Certain general procedures are
followed in developing regulations for
both the early and the late seasons.
Initial regulatory proposals are first
announced in a Federal Regisler
document in late February, and open to
public comment. As additional
information becomes available, and
comments are received and considered
for the initial proposals, one or more
supplemental proposed rules are
announced in the Federal Register. At
the termination of comment periods and
following a public hearing, the Service
develops and publishes the proposed

frameworks for times of seasons, season”

lengths, shooting hours, hunting areas,
daily bag and possession limits, and
other regulatory measures or options.
Following another public comment
period and after consideration of
additional comments, the Service
publishes in the Federal Register the
final frameworks. Using these
frameworks, State conservation
agencies select hunting season dates
and options. States may select more
restrictive seasons and options than
those offered in the Service's
frameworks. The final regulations,
reflected in amendments to Subpart K of
50 CFR 20, then appear in the Federal
Register, taking effect upon publication.

The regulations schedule for this year
was as follows. On February 29, 1980,
the Service published for public

comment in the Federal Register (45 FR
13630) proposals to amend 50 CFR 20,
with a comment period ending May 16,
1980. All comments received were
considered. The proposal dealt with
establishment of seasons, limits and
shooting hours for migratory birds under
§§ 20.101 through 20.107 of Subpart K.
On June 20, 1980, a public hearing was
held in Washington, D.C., to review the
status of mourning doves, woodcock,
band-tailed pigeons, white-winged
doves, and sandhill cranes. The meeting
was announced in the Federal Register
on February 29, 1980 (45 FR 13630).
Proposed hunting season frameworks
for these species were discussed plus
those for common snipe; rails; gallinules;
migratory game birds in Alaska, Puerto
Rico, and the Virgin Islands; mourning
doves in Hawaii; September teal
seasons in the Mississippi and Central
Flyways; an early duck season in Iowa;
special sea duck seasons in the Atlantic
Flyway; and falconry seasons.
Statements or comments were invited.

On June 27, 1980, the Service
published in the Federal Register (45 FR
43419) a second document in the series
of proposed and final rulemaking
documents dealing specifically with
final frameworks for the 1980-81 season
from which wildlife conservation agency
officials in Alaska, Puerto Rico, and the
Virgin Islands could select season dates
for hunting certain migratory birds in
their respective jurisdictions during the
1980-81 season.

On July 1, 1980, the Service published
for public comment in the Federal
Register (45 FR 44540) a third document
in the series consisting of proposed
frameworks for early season migratory
bird hunting regulations and
supplemental proposals for late season
regulations arising from comments
received or from new information. The
comment period for proposed early
season frameworks ended on July 12,
1980, and for late season proposals
ended on August 23, 1980.

On July 22, 1980, the Service published
in the Federal Register (45 FR 49061) a
fourth document in the series dealing
specifically with final frameworks for
early season migratory game bird
hunting regulations from which State
wildlife agency officials selected season
dates and daily bag and possession
limits for the 1980-81 season.

On August 5, 1980, a public hearing
was held in Washington, D.C., as
announced in the Federal Register on
February 29, 1980 (45 FR 13630} and July
1, 1980 (45 FR 44540) to review the status
of waterfowl. Proposed population and
harvest objectives and regulations
frameworks were discussed, and
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- gtatements and comments were solicited

and received from the public.

On August 13, 1980, the Service
published for public comment in the -
Federal Register (45 FR 53982) a fifth
document in the series consisting of
proposed frameworks for late season
migratory bird hunting regulations. The
comment period for proposed late
season frameworks ended August 23,
1980.

On August 21, 1980, the Service
published in the Federal Register (45 FR
55960) a sixth document in the series
dealing specifically with amending
Subpart K of 50 CFR 20 to set hunting
seasons and areas, shooting and
hawking hours, and bag and possession
limits for species subject to early
hunting regulatioris. These regulations
took effect immediately upon
publication.

This final rulemakmg document is-the .

seventh in the series of proposed,
supplemental, and final rulemaking
documents for migratory game bird
hunting regulations and deals
specifically with final regulations
frameworks for 1980-81 late hunting
seasons on certam Imgratory game
birds.

Review of Public Comments and the * ‘
Service’s Response

Thirty-four public comments were
received between publication of the
comments summary in the Federal
Register dated August 13, 1980 (45 FR
53982) and through August 25, 1980,
Includéd are 20 comments from
individuals singly and in groups of two
ormore, 10 from State conservation
agencies, 2 from waterfowl] flyway
councils, and 2 from one organization. In
some instances, the communications do
not specifically mention the open -
comment period or regulatory. process.
However, because they were received or
sent during the comment period and
generally relate to migratory bird

hunting regulations, they are treated as

comments.

Twenty letters from individuals
writing singly or in groups of twoor
more favored implementation of the Low
Plains proposal in the eastern tier of the
Central Flyway. .

Response. The Low Plains proposal
was briefly described in the Federal
Register dated February 29, 1980 (at 45
FR 13642). The Service noted in the
Federal Register dated July 1, 1980 (at 45
FR 44545) that the proposal was aimed
primarily at increasing the harvest of
mallards in the mid-continent area of
the United States, an action felt to be
inconsistent-with present mallard
population goals and harvest guidelines.
It was further-observed that a balanced

program of reasonable mallard hunting
opportunity among the four flyways, as
developed over the past few years,
existed and that further changes in
hunting opportunity should be based on

changes in the status of the populations

involved. In the Federal Register dated
August 13, 1980 (at 45 FR 53984), the
Service noted that recently completed
surveys of major, production areas
indicated that the numbers of breeding
mallards had declined from 1979, and
that deteriorating habitat conditions
severely curtailed production to the
extent that a reduced 1980 fall flight was
anticipated. For these reasons, the
Service recommended against adoption
_of the Low Plains proposal.

‘Four States commented on zoning,
including those which had completed 3
years of experimental zoning studies
and had submitted final evaluation
reports. New York requested a change in
the boundary separating its North and
South Zones. West Virginia corrected
the zone boundary description -
accompanying its request to initiate an
experimental zoning study. Indiana had
earlier requested a change in its zone
boundary but subsequently requested
that the boundary used during 1979-80
remain in effect this year. Michigan
similarly requested a change in the
boundary separating its North and-South
Zones.

Response. The Service concurs with
these requests as they are consistent
with criteria published in the Federal

"Register dated February 29, 1980 (at 45
FR 13637). Similarly, the final
frameworks reflect corrections in zone
boundaries which have been brought to
the Service's attention. Earlier zoning
comments and requests from ‘other
States were addressed in the Federal
Register dated July 1, 1980 {45 FR 44540}
and.August 13, 1980 (45 FR 53982).

Three States commented on the
proposed canvasback frameworks.

- Virginia reiterated its interest in a

special season for canvasbacks during
the last two weeks of the regular 1980-
81 duck season, in which a daily bag |
limit of 4 drake canvasbacks would be
allowed. Michigan and Wisconsin
indicated their interests in removing
certain canvasback closure areas which
have been in effect for several years.
They proposed that recent year
canvasback use data be considered in
determining which closures should be
abolished or retained.

Response. The Service, inthe Federal
Register dated August 13, 1980 (at 45 FR
53983) indicated that it supports, in
principle, a limited canvasback hunting
season directed primarily at the harvest
of drakes, to be conducted on a trial
basis in designated areas of the Atlantic

Flyway. However, the hunt should be
initiated in a year when population
levels and production are favorable,
Recently completed surveys show that
although the number of canvasbacks
observed on the breeding grounds
increased somewhat this spring, habitat
conditions were such that little
productxon occurred and a reduced fall
flight is expected. With regard to the
Michigan and Wisconsin requests, the
Service believes that at this date there is
insufficient time to review data on
specific canvasback closure areas, and
propose and implement changes for
those where closures may no longer be
necessary.

Wisconsin recommended

* modifications in certain Canada goose

frameworks applicable to that State. In
the Central and Horicon Zones, only one
Canada goose was proposed in the daily
and season bag, and in possession, A 50-
day season was requested for 16 east-
central counties, and if fewer than
100,000 geese are inventoried in the 18-
county area by October 20, the season
length in a described area
approximating the eastern half of
Wisconsin would be reduced to 50 days.

Response. The Service concurs in
these recommendations which are
consistent with the management plan for
Mississippi Valley Population Canada
geese. The changes are reflected in the
final frameworks.

Comments were received from
Defenders of Wildlife (Defenders) about
hunter ability to distinguish between
canvasbacks and redheads, especially
during the pre-dawn shooting period;
whether special scaup hunting
regulations meet legal obligations of the
Migratory Bird Treaty Act and the
migratory bird treaty with Japan which

- includes a provision for “optimum

numbers" of migratory birds; and an

_ alleged conflict between zoning

experiments and the proposed
experimental stabilization of hunting
regulations. Defenders opposed any
liberalization of canvasback and
redhead regulations because the species
are still below their long-term
population objectives. Defenders urged
that the three species of mergansers be
included in the regular duck bag in the
Pacific Flyway, as proposed by the
Pacific Flyway Council, but opposed
removal of the 1-bird daily bag limit for
hooded mergansers also proposed by
the Pacific Flyway Council,

Defenders object to proposed hunting
regulations for black ducks which
include no change from 1979 on the
grounds that the regulations do mot
adequately protect black ducks, and that
data on which the proposed regulations
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appear to be based were not available
for public inspection.

Response. The Service has previously
responded to many of Defenders’
concerns. The matter of shooting hours
was discussed in the FES issued in 1975,
in the environmental assessment on
shooting hours issued in 1976, and in
numerous Federal Registers, including
the following published this year:

.February 29 (at 45 FR 13634); July 1 (at
45 FR 44542); and August 13 (at 45 FR
53983). Concern about the status of
scaups was discussed in the Federal
Register dated July 1, 1980 (at 45 FR
44543). The final environmental
assessment on stabilized regulations
describes the relationship of this
program to other hunting regulations.
Experience has shown that zoning has
resulted in no marked changes in duck
harvests, and there is no evidence that it
will affect the evaluation of stabilized
regulations. Regarding separate
regulations for canvasbacks and
redheads, the Service notes that this
was a management objective stated in
the environmental assessment prepared
on the two species in 1976. The status of
the canvasback population has not
changed significantly in recent years,
and the Service plans to retain the
closed areas which have been in effect.
The redhead population has increased
and the changes proposed for this
species are deemed to be entirely
appropriate and consistent with its
status. The Service believes that
removal of the hooded merganser
restriction in the Pacific Flyway will
have no effect on hunting pressure or
harvest of this species. No such
increases occurred in the Pacific Flyway
when restrictive limits for wood ducks
were removed.

The Service has previously responded
in the Federal Register and in an
environn\lental assessment to Defenders’
concerns regarding black ducks. Earlier
this year (at 45 FR 13635), the Service
described the ongoing research program
for black ducks, which would provide
baseline data from banding before
making regulatory changes. A black
duck management plan is being
developed by the Service and the
Atlantic Flyway Council in cooperation
with the Canadian Wildlife Service, the
Mississippi Flyway Council, and States
and Provinces in the range of the species
to establish goals and objectives for the
species, and to identify research and
management needs.

Contrary to the assertion that data
supporting the Service's black duck
population estimates and status are
unavailable for public review, the
Service states that these technical data

are indeed available to the public. These
voluminous technical data and files are
located at the nearby Patuxent Wildlife
Research Center, Laurel, Maryland,
where the Office of Migratory Bird
Management's Branck of Surveys is
located. Defenders’ representatives have
on several occasions visited the facility
to review and discuss various migratory
bird management and research
programs and related datae, Such an
arrangement could have been made for
the black duck information in question
had such a request been made ina
timely fashion.

Defenders expressed concern about
the size of the black duck harvest in
relation to hunter numbers. At least two
important factors have affected harvest
opportunity on black ducks in the
United States. First, the number of
hunters in Canada has doubled over the
past 12 years. The result is that
Canadian hunters now take more than
half the annual black duck harvest.
Moreover, in eastern Canada the
success rate per hunter day has shown a
steady increase over the past decade,
suggesting an abundance of black ducks
available to be harvested. Conversely,
the U.S. harvest has declined
proportionately and the success rate per
hunter day for black ducks has dedlined.
Basically, the total harvest has remained
stable, but the distribution of that
harvest has shifted northward. A second
important factor affecting the harvest of
black ducks, particularly in the United
States, is the greatly increased numbers
of wood ducks and mallards. Both are
prized game birds, and they have
replaced the black duck as more
important ducks in the harvest,
particularly in the Atlantic Flyway.
Their abundance reduces the
probabilities of black ducks being taken
in the daily bag.

The Service notes that no changes in
black duck hunting regulations
frameworks are included in this final
frameworks document, despite
expectation of increased production and
a slightly larger fall flight. Thus, it does
not believe that the 1880-81 hunting
regulations will be detrimental to the
black duck population.

Comments from two flyway councils
concern matters previously addressed in
the Federal Register (August 13, 1980 at
45 FR 53982), or previously in this
document and do not require additional
responses here. Maine indicated its
general agreement with the proposed
late season frameworks. One individual
erroneously concluded that the Service
was planning to double the bag limit for
ducks in the Mississippi Flyway, and
expressed his opposition to such action.

NEPA Consideration

The “Final Environmental Statement
for the Issuance of Annual Regulations
Permitting the Sport Hunting of
Migratory Birds (FES 75-54)" was filed
with the Council of Environmental
Quality on June 6, 1975, and notice of
availability was published in the
Federal Register on June 13, 1975 {40 FR
25241). In addition, several -
environmental assessments have been
prepared on specific matters which
serve to supplement the material in the
Final Environmental Statement. In the
Federal Register dated August 13, 1980
(at FR 53983) the Service announced that
a draft environmental assessment on
stabilized regulations for ducks was
available for public review and
comment. The final assessment is now
available from the Office of Migratory
Bird Management, U.S. Fish and
‘Wildlife Service, Department of the
Interior, Washington, D.C. 20240,
telephone 202-254-3207.

Endangered Species Act Consideration

Section 7 of the Endangered Species
Act provides that, “The Secretary shall
review other programs administered by
him and utilize such programs in
furtherance of the purposes of this Act,”
and “by taking such action necessary to
insure that any action authorized,
funded, or carried out * * * is not likely
to jeopardize the continued existence of
such endangered or threatened species
orresult in the destruction or
modification of habitat of such species
* * * which is determined to be
critical.”

Consequently, the Service reviewed
all regulations frameworks being -
contemplated this year for outside dates,
season lengths, hours, areas, and limits
within which States may select
regulations subject to early seasons. As
a result of intra-Service section 7
consultation, Acting Associate Director
Harold J. O'Commor stated in a biological
opinion dated July 14, 1980, “that your
action, as proposed, is not likely to
jeopardize the continued existence of
the above listed species [Alentian
Canada goose, Everglade kite, bald
eagle, American peregrine falcon, Arctic
peregrine falcon, and whooping crane]
and is not likely to result in the
destruction or adverse modification of
any designated Critical Habitat.”

The proposed late season regulatory
frameworks were likewise subjected to
careful study to insure that they
complied with section 7 of the
Endangered Species Act. Special
attention was again given the Aleutian
Canada goose (Branta canadensis
leucopareia), Everglade kite
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(Rostrhamus sociabilis plumbeus), bald
eagle (Haliaeetus leucocephalus),
American peregrine falcon (Falco
peregrinus anatum), Arctic peregrine
falcon (Falco peregrinus tundrius), and -
whooping crane (Grus americanus) and
designated Critical Habitat for the
Everglade kite, American peregrine
falcon, and whooping crane. As a result
of intra-Service section 7 consultation,
Acting Associate Director Harold J.

O’Connor stated in a biological opinion

dated July 14, 1980, “that your action, as
proposed, is not likely to jeopardize the
continiied existence of the above listed
- species and is not likely to result in the
destruction or adverse modification of
any Critical Habitat."”

As in the past, hunting regulations this
year are designed, among other things,
to remove or alleviate chances of
conflict between seasons for migratory
game birds and the protection and
conservation of endangered and
threatened species and their habitats.
Examples of such consideration include
areas closed to dove and pigeon hunting
for protection of the Puerto Rican plain
pigeon and the Puerto Rican parrot, both
of which are classified as endangered.
Also, areas in Alaska and California are
closed to Canada goose hunting for
protection of the endangered Aleutian
Canada goose.

The Service's biological opmxons
resulting from consultation.under
section 7 are considered public
documents and are available for public
inspection in the Office of Endangered

Species and the Office of Migratory Bird

. Management, Department of the
Interior.

Nontoxic Shot Regulatlons .

On February 11, 1980, the Service
published in the Federal Register (45 FR
9028) proposed rules describing nontoxic
shot zones for waterfowl hunting
seasons commencing in 1980, When
eaten by waterfowl], spent lead pellets -
have a toxic effect. The nontoxic shot
zones will reduce the number of deaths
to waterfowl by reducing the
availability of lead pellets in waterfowl
feeding areas. The final regulations were
published in the Federal Register on
June 5, 1980 (45 FR 37847) under § 20.108
of 50 CFR and will also be summarized

in waterfowl regulations to be published "

late this summer.

In 1980, shotshells loaded with toxic
shot will not be permitted for waterfowl
hunting in designated-nontoxic shot
zones (44 FR 2597). This regulation
related only to 12-gauge shotshells in - .
previous years but applies to all gauges ’
of shotshells after August 31, 1980.

Authorship

The primary author of this final rule is
Henry M. Reeves, Office of Migratory
Bird Management, working under the
direction of John P. Rogers, Chief.

Regulations Promulgation
The rulemaking process for migratory

" bird hunting, must, by its nature, operate

under severe time constraints. However,
the Service is of the view that every
attempt should be made to give the
public the greatest possible opportunity
to comment on the regulations. Thus,
when the proposed rulemakings were
published on February 29, July 1, and
August 13, the Service established what
it believed were the longest periods
possible for public comment. In doing
this, the Service recognized that at the -
periods’ close, time would be of the
essence. That is, if there were a delay in
the effective date of these regulations
after this final rulemaking; the Service is
of the opinion that the States would
have insufficient time to select their
season dates, shooting hours, and bag
limits; to communicate those selections
to the Service, and to establish and
publicize the necessary regulations and
procedures to implement their decisions.
The Service therefore finds that “good ,
cause’~exists, within the terms of 5
U.S.C. 553(d)(3) of the Administrative
Procedure Act, and these frameworks
will, therefore, take effect immediately
upon publication (September 4, 1980).

\ Accordingly, the Service under the
authority of the Migratory Bird Treaty
Act of July 3, 1918, as amended, (40 Stat.
755; 16 U.S.C. 701-711), prescribes the
findl frameworks setting forth the
species to be hunted, the daily bag and
possession limits, the shooting hours,
the season lengths, the earliest opening
and latest closing dates, and hunting
areas, from which State conservation
agency officials may select open season
dates and other options. Upon receipt of
these selections from State officials, the
Service will publish in the Federal
Register final rulemaking amending
certain sections of Subpart K of 50 CFR
Part 20 to reflect late seasons, limits and
shooting hours for the contiguous United
States for the 198081 season.

‘Exemphon from Executive Order 12044
and 43 CFR Part 14

As discussed in the Federal Register’
dated February 29, 1980 (45 FR 13630)
the Assistant Secretary for Fish and
Wildlife and Parks has concluded that
the ever decreasing time frames in the
regulatory process are mandated by the
statutory requirements under section 704
of the Migratory Bird Treaty Act and the
Administrative Procedure Act. The

r3

regulatory process simply has no
remaining flexibility in its timetable
between the accumulation of critical
summer survey data and the publication
of the revised sets of proposed
rulemaking. Compliance with the
procedures for the development of

 significant rules and the preparation of a

regulatory analysis established under
Executive Order 12044 would simply not

" be possible if the fall hunting season

deadlines were to be achieved.
Consequently, although the rules

" establishing the annual migratory bird

hunting regulations are significant, the
Assistant Secretary for Fish and
Wildlife and Parks has approved the
exemption of these regulations from the
procedures of Executive Order 12044
and 43 CFR Part 14 which is provided
for in § 14.3(f).

Final Regulations Frameworks for 1980~
81 Late Hunting Seasons on Certain

‘Migratory Game Birds

Pursuant to the Migratory Bird Treaty
Act, the Secretary of the Interior has
approved final frameworks for season

lengths, shooting hours, bag and

possession limits, and outside dates
within which States may select seasons
for hunting waterfowl, coots, and
gallinules; cranes inparts of New

Mexico, Texas, Colorado, Oklahoma,

Montana, and Wyoming; and common

. snipe in the Pacific Flyway. Frameworks .

are summarized below. States may be
more restrictive in selecting season
regulations, but may not exceed the
framework provisions.

General

States in the Pacific, Central and
Mississippi Flyways may split their
season for ducks or geese into two
segments of equal or unequal lengths.

" States in the Atlantic Flyway may, in

lieu of zoning, split their season for

. ducks or geese into two or three

segments of equal or unequal lengths,
Exceptions are noted in appropriate
sections.

Shooting hours in all States, on all
species, and for all seasons are ¥z hour
before sunrise until sunset.

States in the Mississippi and Central
Flyways selecting neither a September
teal season nor the point system may

'select an extra daily bag and possession

limit of 2 and 4 blue-winged teal,
respectively, for 9 consecutive days
designated during the regular duck
season. These extra limits are in
addition to the regular duck bag and
possession limits.

States in the Atlantic Flyway not
selecting the point system may select an

‘extra teal limit for 9 consecutive days

during the regular duck season of no
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more than 2 blue-winged teal or 2 green-
winged teal or 1 of each daily and no
more than 4 singly or in the aggregate in
possession. -

States in the Atlantic, Mississippi and
Central Flyways may select a special
scaup-only hunting season not to exceed
16 consecutive days, with daily bag and
possession limits of 5 and 10 scaup,
respectively, subject to the Tollowing
conditions:

‘1. The season must fall between
October 1, 1980, and January 81, 1981, all
dates inclusive.

2. The season must fall outside the
open season for any other ducks except
sea ducks.

3. The season must be limited to areas
mutually agreed upon between the State
and the Service prior to September 1,
1980.

4, These areas must be described and
delineated in State hunting regulations.

OR

As an alternative, States in the
Atlantic, Mississippi, and Central
Flyways, except those selecting a point
system, may select an extra daily bag
and possession limit of 2 and 4 scaup,
respectively, during the regular duck
hunting season, subject to conditions 3
and4 listed above. These extra limits
are in addition to the regular duck limits
and apply during the entire regular duck
season.

Selection of the point system for any
State entirely within a flyway must be
on a statewide basis, except if New
York selects the point system,
conventional regulations may be
retained for the Long Island Area. New
York may not select the point system
within the Upstate zoning option, and
Maine, Massachusetts, Connecticut,
Pennsylvania, West Virginia and North
Carolina may not select the point
system pending completion of zoning
studies.

States that did not select their rail,
woodcock, snipe, gallinule, and sea duck
seasons in July should do so at the time
they make their waterfowl selections.

Frameworks for open seasons and
season lengths, bag and possession limit
options, and other special provisions are
listed below by Flyway.

Atlantic Flyway

Between October 1, 1980, and January
20, 1981, States in this Flyway may
select open seasons en ducks, coots, and
mergansers of: (a) 50 days, with basic
daily bag and possession limits of 4 and
8 ducks, respectively, of which no more
than 2-in the daily bag and 4 in
possession may be black ducks; or/(b) 50
days, with basicdaily bag-and
possession limits of 5and 10 ducks,

respectively, of which no more than1 in
the daily bag and 2 in possession may
be black ducks.

Except in closed areas, the limit on
canvasbacks is 1 canvasback daily and
1 in possession. The limit on redheads
throughout the flyway is 2 daily, except
that in areas open to canvasback
harvest the daily bag limit is 2 redheads,
or 1 redhead and 1 canvasback. The
possession limit on redheads Is twice

" the daily bag limit under conventional

regulations. The canvasback possession
limit is equal to the daily bag limit.
Under the point system, canvasbacks
(except in closed areas) count 200 points
each and redheads flywaywide count 70
points each. Areas closed to canvasback
hunting are;

New York—Upper Niagara River
between the Peace Bridge at Buifalo,
New York, and the Niagara Falls. All
waters of Lake Cayuga.

New Jersey—Those portions of
Monmouth County and Ocean County
lying east of the Garden State Parkway.

Maryland, Virginia and North
Carolina—Those portions of each State

" lying east of U.S. Highway 1.

Under conventional and point system
options, the daily bag ard possession
limits may not include more than 2 and 4
wood ducks, respectively, except that
Virginia, North Carolina, South
Carolina, Georgia and Florida may split
their regular hunting season so that a
hunting season not to exceed 9
consecutive days occurs between
October 1 and October 15. During this
period under conventional regulations,
no special restrictions within the regular
daily bag and possession limits
established for the flyway in 1980 shall
apply to wood ducks. Under the point
system, wood ducks shall be 25 points.
For other ducks, daily bag and
possession limits shall be the same as
established for the flyway under
conventional or point system
regulations. For those States using
conventional regulations, the 9
consecutive days extra teal option may
be selected concurrent with the early
wood duck season option. This
exception to the daily bag and
possession limits for wood ducks shall
not apply to that portion of the duck
hunting season that occurs after October

15.

The daily bag limit on mergansers is 5,
only 1 of which may be a hooded
merganser. The possession limit is 10,
only 2 of which may be hooded
mergansers.

The daily bag and possession limits of
coots are 15 and 30, respectively.

The Lake Champlain Area of New
York must follow the waterfow!
seasons, daily bag and possession

limits, and shooting hours selected by
Vermont. This area includes that part of
New York lying east and north of a
boundary running south from the
Canadian border along U.S. Highway 9
to New York Route 22 south of
Keeseville, along New York Route 22 to
South Bay, along and around the
shoreline of Sounth Bay to New York
Route 22, along New York Route 22 to
U.S. Highway 4 at Whitehall, and aleng
U.S. Highway 4 to the Vermont border.

In lien of a special scaup season,
Vermont may, for the Lake Champlain
Area, select a special scaup and
goldeneye season not to exceed 16
consecutive days, with a daily bag limit
of 3 scaup or 3 goldeneyes or 3 in the
aggregate and a possession limit of §
scaup or 6 goldeneyes or 6 in the
aggregate, subject to the same
provisions that apply to the special
scaup season elsewhere.

New York may, for Long Island, select
season dates and daily bag and
possession limits which differ from
those in the remainder of the State.

Upstate New York (excluding the
Lake Champlain area) may be divided
into three zones (West, North, South) on
an experimental basis for the purpose of
setting separate duck, coot and
merganser seasons. Option {a) or [b) for
seasons and bag limits is applicable to
the zones in the Upstate area within the
Flyway framework; only conventional
regulations may be selected. Each zone
will be permitted the full number of days
offered under options (a) or (b). In
addition, a 2-segment split seasan
without penalty may be selected in each
zone. The basic daily bag limit on ducks
in each zone and the restrictions i
applicable to options (a) and (b) of the
regular season for the Flyway also
apply. Teal and scaup bonus bird
options shall be applicable to the
Upstate zones, but the 16-day special
scaup season will not be allowed.

The zones are defined as follows:

The West Zone is that portion of
Upstate New York lying west of a line
commencing at the north shore of the
Salmon River and its junction with Lake
Ontario and extending easterly along
the north shore of the Salmon River to
its intersection with Interstate Highway
81, then southerly along Interstate
Highway 81 to the Pennsylvania border.

The North and South Zones are
bordered on the west by the boundary
described above and are separated from
each other as follows: starting at the
intersection of Interstate Highway 81
and State Route 49 and extending
easterly along State Route 49 to its
junction with State Route 385 at Rome,
then easterly along State Route 865 to its
junction with State Route 28 at Trenton,
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then easterly along State Route 28 to its
junction with State Route 29 at
Middleville, then easterly along State
Route 29 to its intersection with
Interstate Highway 87 at Saratoga -
Springs; then northerly along Interstate
Highway 87 to its junction with State
Route 9, then northerly along State
Route 9 to its junction with State Route
_ 149, then easterly along State Route 149 .
to its junction with State Route 4 at Fort
Ann, then northerly along State Route 4
to its intersection with the New York/
Vermont boundary.

Maine may implement its current
zoned season program on an operational
basis. Massachusetts, Connecticut, West
Virginia, and North Carolina each may
be divided into two zones on an
experimental basis for the purpose of
setting separate duck, coot and
merganser seasaons, Pennsylvania and
New Jersey each may be divided into
- three zones for the same purpose.

Optlon {a} or (b) for seasons and bag
limits is applicable to the zones within -
the Flyway framework; only
conventional regulations may be .
selected in Maine, Massachusetts,
Connecticut, West Virginia and North
. Carolina. New Jersey must select the

point system. Each zone will be
permitted the full number of days
offered under options (a) or (b). In
addition, a two-segment split season
without penalty may be selected. The
basic daily bag limit on ducks in each
zone and the restrictions applicable to
options (a) and (b) of the regular reason
for the Flyway also apply. Tedl and -
scaup bonus bird options, and the 16-
day special scaup season shall be
allowed.

The zones are defined as follows:

Maine

North Zone—Game Management
Zones 1, 2 and 3.

South Zone—Game Management
Zones 4 through 8. |,

Massachusetts

Coastal Zone—Beginning at the New
Hampshire-Massachusetts border, that .
portion of the State east and south of a
boundary formed by Interstate 95, south
to U.S. Route 1, south to Interstate 93,
south to Route 3, south to U.S. Route 6,
southwest to Route 28, northwest to
Interstate 195, and west to the Rhode
Island line,

Inland Zone—That portlon of the
State west and north of the above
boundary. )

Connecticut . .

Nort Zone—~That portion of the State
north of Interstate 95.

South Zone—That portion of the State
south of Interstate 95.

Pennsylvania

Lake Erie Zone—The Lake Erie waters
of Pennsylvania and a shoreline margin
along Lake Erie from New York on the
east to Ohio on the west extending 150
yards inland, but including all of
Presque Isle peninsula.

North Zone—That portion of the State
north of I-80 from the New Jersey State
line.west:to the junction of State Route
147, the north on State Route 147 to the
junction of Route 220, the west and/or
south on Route 220 to the juncition of I-
80, then west on I-80 to its junction with
the Allegheny River, and then north
along the Allegheny River to the New
York border. The Allegheny River is
included in the North Zone.

South Zone—The remaining portion of
the State.

New [ereey

North Zone—That portion of New .
Jersey west of the Garden State
Parkway and north of a line starting at
the Garden State Parkway and running
west along Route 70 to the junction of
Route 38, then west along Route 38 and
Route 30. - -

South Zone—That portion of New
Jersey west of the Garden State
Parkway and south of a line starting at
the Garden State Parkway and running
west along Route 70 to the junction of
Roiite 38 then west along Route 38 and

"Route 30.

Coastal Zone—That portion of New
Jersey lying east of the Garden State.
Parkway from the New York State line
to the Cape May Canal.

West Virginia

Allegheny Mountain Upland Zone
(contained with the circumscribed
boundaries below).

The north boundary is the State line
adjacent to Pennsylvania and Maryland.
The eastern boundary extends south
along U.S. Route 220 through Keyser,
West Virginia, to the intersection of U.S.
Route 50, and follows U.S. Route 50 to
theintersection with State Route 93. The
boundary follows State Route 93 south

“to the intersection with State Route 42

and continues south on State Route 42 to
Petersburg. At Petersburg, the boundary’
follows State Route 28 south to
Minnehaha Springs, and then follows
State Route 39 west to U.S. Route 219
and follows 219 south to the intersection

" of Interstate 64. The southern boundary

follows I-64 west to the intersection
with U.S. Route 60, and follows Route 60
west to the intersection of U.S. Route 19.
The western boundary follows Route 19
north to the intersection of I-79, and

follows I-79 north to the Pennsylvania
State line.

Remainder of the State—That portion
outside the above boundaries.

North Carolina

East Zone—That portion of the State
east of U.S. Highway 1.

West Zone—That portion of the State
west of U.S, Highway 1.

As an alternative to conventional bag
limits for ducks, a 50-day season with a
point-system bag limit may be selécted
by States in the Atlantic Flyway during
the framwork dates prescribed. Point
values for species and sexes taken are
as follows: in Florida only, the fulvous
tree duck counts 100 points each; in all
States the canvasback counts 100 points
each (except in'closed areas); the female
mallard, black duck, mottled duck, wood
duck (except in Virginia, North Carolina,
South Carolina, Georgia and Florida
during the early wood duck season
option), redhead and hooded merganser
count 70 points each; the blue-winged
teal, greenwinged teal, pintail, gadwall,
wigeon, shoveler, scaup, sea ducks, and
mergansers (except hooded) count 10
points each; the male mallard, the wood
duck during the early wood duck season
option in Virginia, North Carolina, South
Carolina, Georgia and Florida, and all
other species of ducks count 25 points
each. The daily bag limit is reached
when the point value of the last bird
taken, added to the sum of the point
values of the other birds already taken
during that day, reaches or exceeds 100
points. The possession limit is the
maximum number of birds which legally
could have been taken in 2 days.

In any State in the Atlantic Flyway
selecting both point-system regulations
and a special sea duck season, sea
ducks count 10 points each during the
point-system season, but during any part
of the regular sea duck season falling
outside the point-system season, regular
sea duck daily bag and possession limits
of 7 and 14, respectively, apply.

Coots have a point value of zero, but
the daily bag and possession limits are
15 and 30, respectively, as under the
conventional limits.

Between October 1, 1980, and January
20, 1981, Maine, New Hampshire,
Vermont, Massachusetts, Connecticut,
Rhode Island, New York, Pennsylvania,
West Virginia, Maryland, and Virginia
{excluding those portions of the cities of
Virginia Beach and Chesapeake lying
east of Interstate 64 and U.S. Highway
17) may select 70-day seasons on
Canada geese; the daily bag and
possession limits are 3 and 6 geese,
respectively. However, in the area
comprised of New Jersey, Delaware, the
Delmarva Peninsula portions of
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Maryland and Viginia, and that portion
of Pennsylvania lying east and south of
a boundary beginning at Interstate
Highway 83 at the Maryland border and
extending north to Harrisburg, then east
on U.S. Highway 22 to the New Jersey
border, the Canada goose season length
may be 90 days with the closing
framework date extended to January 31,
1981. The daily bag limit within this area
will be 4 birds with a possession limit of
8 birds. North Carolina and those
portions of the cities of Virginia Beach
and Chesapeake lying east of Interstate
64 and U.S. Highway 17 in Virginia may
select 50-day seasons on Canada geese
within the October 1, 1980, to January
20, 1981, framework; the daily bag and
possession limits are 2 and 4 Canada
geese, respectively. South Carolina may
select a 50-day season on Canada geese
within the October 1, 1980, to January
20, 1981, framework; the daily bag and
possession limits are 1 and 2 Canada
geese, respectively.

The season is closed on Canada geese
in Florida and Georgia.

Between October 1, 1980, and January
31, 1981, States in the Atlantic Flyway
may select 70-day seasons on snow
geese {including blue geese); the daily
bag and possession limits are 4 and 8
geese, respectively.

The season is closed on Atlantic
brant.

Mississippi Flyway .

Between October 4, 1980 and January
20, 1981, States in this Flyway may
select concurrent 50-day seasons on
ducks, coots, and mergansers, except
that in Iowa the framework opening
date is September 20.and in Mississippi
the framework closing date is January
31. The daily bag limit for ducks is 5,
and may include no more than 3
mallards, no more than 2 of which may
be female mallards, 1 black duck, and 2
wood ducks (except as noted below).
The possession limit is 10, including no
more than 6 mallards, no more than 4 of
which may be female mallards, 2 black
ducks, and 4 wood ducks {except as
noted below)}.

Except in closed areas, the
conventional limit on canvasbacks and
redheads is 1 daily and 2 in possession
for each species. Under the point
system, canvasbacks count 100 points
each (except in closed areas) and
redheads count 70 points each. Areas
closed to canvasback hunting are:

Mississippi River—Entire river, both
sides, from Alton Dam upstream to
Prescott, Wisconsin, at confluence of St.
Croix River.

Alabama—Baldwin and Mobile
Counties.

Louisiana-~Caddo, St. Charles, and
St. Mary Parishes; that portion of Ward
1 formerly designated as Ward 6 of St.
Martin Parish; and Catahoula Lake in
LaSalle and Rapides Parishes.

Michigan—Arenac, Bay, Huron,
Macomb, Monroe, St. Clair, Tuscola,
and Wayne Counties, and those
adjacent waters of Saginaw Bay south
of a [ine extending from Point au Gres in
Sec. 6, T18N, R7E (Arenac County) to
Sand Point in Sec. 11, T17N, RE (Huron
County), the St. Clair River, Lake St.
Clair, the Detroit River and Lake Erie,
under jurisdiction of the State of
Michigan.

Minnesota—Douglas, Mahnomen,
Polk, Pope and Sibley Counties. Where
the county line of any of the above
counties crosses any portion of a lake,
that entire lake is closed. In addition, all
land in Sec. 13, T130N, R31W (i.e,, land
between Lake Christina and Pelican
Lake) is closed.

Ohio—Land and water areas
comprising Erie, Ottawa and Sandusky
Counties.

Tennessee—Kentucky Lake lying
north of Interstate Highway 40.

Wisconsin—In the Mississippi River
Zone, all that part of Wisconsin west of
the Burlington-Northern Railroad in
Grant, Crawford, Vernon, LaCrosse,
Trempealeau, Buffalo, Pepin and Pierce
Counties. Also, the following lakes and
waters, including a strip of land 100
yards wide adjacent to the shorelines
thereof: Lake Poygan in Winnebago and
Waushara Counties and Lakes
Winneconne and Butte des Morts,
including the connecting waters thereof,
in Winnebago County.

The daily bag limit on mergansers is §,
only 1 of which may be a hooded
merganser. The possession limit is 10,
only 2 of which may be hooded
mergansers.

The daily bag and possession limits
on coots are 15 and 30, respectively.

As an alternative to conventional bag
limits for ducks, a 50-day season with
point-system bag and possession limits
may be selected by States in the
Mississippi Flyway during the
framework dates prescribed. Point
values for species and sexes taken are
as follows: except in closed areas, the
canvasback counts 100 points; the
redhead, female mallard, wood duck
(except as noted below), black duck and
hooded merganser count 70 points each;
the pintail, blue-winged teal, cinnamon
teal, wigeon, gadwall, shoveler, scaup,
green-winged teal and merganser
{except hooded merganser) count 10
points each; the male mallard and all
other species of ducks cout 25 points
each. The daily bag limit is reached
when the point value of the last bird

taken, added to the sum of the point
values of the other birds already taken
during that day, reaches or exceeds 100
points. The possession limit is the
maximum number of birds which legally
could have been taken in 2 days.

Coots have a point value of zero, but
the daily bag and possession limits are
15 and 30, respectively, as under the
conventional limits.

Kentucky, Arkansas, Tennessee,
Louisiana, Mississippi and Alabama
may split their regular duck hunting
seasons in such a way that a hunting
season not to exceed 9 consecutive days
may occur between October 4 and
October 15, During this period, under
conventional regulations, no special
restrictions within the regular daily bag
and possession limits established for the
Flyway shall apply to wood ducks, and
under the point system, the point value
for wood ducks shall be 25 points. For
other species of ducks, daily bag and
possession limits shall be the same as
established for the Flyway under
conventional or point system
regulations. In addition, the extra blue-
winged teal option available to States in
this Flyway that select conventional
regulations and do not have a
September teal season may be selected
during this period. This exception to the
daily bag and possession limits for
wood ducks shall not apply to that
portion of the duck hunting season that
occurs after October 15.

In that portion of Lounisiana west of a
boundary beginning at the Arkansas-
Louisiana border on Louisiana Highway
3; then south along Louisiana Highway 3
to Shreveport; then east along Interstate
20 to Minden; then south along
Louisiana Highway 7 to Ringgold; then
east along Louisiana Highway 4 to
Jonesboro; then south along U.S.
Highway 167 to Lafayette; then
southeast along U.S. Highway 90 to
Houma; then south along the Houma
Navigation Channel to the Gulf of
Mexico through Cat Island Pass—the
season on ducks, coots and mergansers
may extend 5 additional days, provided
that the season opens no later than
November 1, 1980. If the 5-day extension
is selected, and if point-system
regulations are selected for the State,
point values will be the same as for the
rest of the State. -

The waterfowl seasons, limits, and
shooting hours in the Pymatuning
Reservoir area of Ohio will be the same
as those slected by Pennsylvania. The
area includes Pymatuning Reservoir and
that part of Ohio bounded on the north
by County Road 306 known as
Woodward Road, on the west by
Pymatuning Lake Road, and on the
south by U.S. Highway 322.
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Michigan, Illinois, Indiana, Ohio,
Missouri, Alabama and Tennessee may
select hunting seasons.on ducks, coots
and mergansers by Zones descnbed as .
follows: .

Michigan;

North Zone—That portion of the State
north of State Highway 55.

South Zone—That portion of the State:
south of State Highway 55.

Michigan may split its season in the
South Zone into two segments.

llinois:

North Zone—That portion of the State .

north of a line running east from the
TIowa border along U.S. Highway 34 to
I-74, north along I-74 to I-80, then east
along I-80 to the Indiana border.

Central Zone—That portion of the
State between thie North and South Zone
boundaries.

South Zone—That portion of the State
south of a line running east from the -
Missouri border along lllinois Highway
150 to Illinois Highway 4, north along
Illinois Highway 4 to Illinois Highway
15, east along Illinois Highway 15 to
1-57, north along I-57 tp I-70, then east
along I-70 to the Indiana border.

Indiana:

North Zone—That portion of Indiana
north of State Highway 18.

South Zone—The remainder of
Indiana.

Ohio: .

North Zone—The counties of Darke,
Miami, Clark, Champaign, Union,
Delaware, Licking, Muskingum,
Guernesy, Harrison and Jefferson and
all counties north thereof. In addition,
the North Zone also includes that
portion of the Buckeye Lake area in
Fairfield and Perry Counties bounded on
the west by State Highway 37, on the.
south by State Highway 204, and on the
east by State Highay 13.

South Zone—The remainder of Ohio.

Ohio may split its season in each zone
into two segments.

Missouri:

North Zone—That portion of Missouri
north of a line running east from the

Kansas border along U.S. Highway 54 to

U.S. Highway 65, south along U.S.
Highway 65 to State Highway 32, east
along State Highway 32 to State,
Highway 72, east along State Highway
72 to State Highway 34, then east along
State Highway 34 to the Illinois border.

South Zone—The remainder of
Missouri.

Missouri may split its season in each
zone into two segments,

Alabama:

South Zone—Mobile and Baldwm
Counties. .

North Zone~—The remamder of
Alabama,

Tennessee:

Reelfoot Zone—Lake and Obion
Counties, or a designated portion of that
area.

State Zane—The remainder of |
Tennessee.’

Within each State: (1] the same bag

" limit option must be selected for both
.zones; and (2) if a special scaup season

is selected for a zone, it shall not-begin
until after the regular season closing
date in that zone.

. The waterfowl seasons, limits, and
shooting hours in the lower St. Francis
River area of Arkansas and Missouri
shall be the same as those selected by
Missouri. The area is defined as that

part of the St. Francis-River south of U.S.

Highway 62 that is the boundary
between Arkansas and Missouri and all
sloughs and chutes (but not tributaries)
connected to it

Between October 4, 1980, and January
20, 1981, States in this Flyway, except
Louisiana, may select 70-day seasons on

. geese {except as noted below for
_ Michigan}, with a daily bag limit of 5

geese, to include no more than 2 white-
fronted geese. The possession limit is 10
geese, to include no more than 4 white-
fronted geese. Regulations for Canada

_ geese are shown below by State.

Between October 4, 1980, and
February 14, 1981, Louisiana may select
70-day seasons on snow (including blue)

. and white-fronted geese by zones .
- established for duck huntmg seasons,

with daily bag and possession limits as
described in the above paragraph

The season on Canada geese is closed
in Arkansas and Louisiana.

In Minnesota, in the:

{(a) Lac Qui Parle Zone (described in

- State Regulations)—the season on
. Canada geese closes after 50 days or

when 5,500 birds have been harvested,
whichever occurs first. The daily bag
limit is 2 Canada geese and the
possession limit is 4 Canada geese.

(b) Southeastern Zone (described in
State regulations)—the season for
Canada geese may extend for 70

- consecutive days. The daily bag limit is

2 Canada geese and the possession limit

- is 4 Canada geese.

(c) Remainder of the State—the
season on Canada geese will be
concurrent with the duck season. The
daily bag limit is 2 Canada geese and
the possession limit is 4 Canada geese.

~ Inlowa, the season for Canada geese
may extend for 70 consecutive days. The
* daily bag limit is 2 Canada geese and

the possession limit i5 4 Canada geesge.

In Missouri, in the:

(a) Swan Lake Zone (described in
State regulations)—the season on
Canada geese closes after 70 days or
when 20,000 birds have been harvested,
whichever occurs first. Through :

November 23, the daily bag limit is 1

. Canada goose and the possession limit

is 2 Canada geese. After November 23,
the daily bag limit is 2 Canada geese
and the possession limit is 4 Canadn
geese.

(b) Southeastern Area (east of U.S.
Highway 67 and south of Crystal City}—
State may select a 50-day season on,
Canada geese between December 1,
1980, and January 20, 1981, with a daily
bag limit of 2 Canada geese and a
possession limit of 4 Canada geese.

(c) Remainder of the State—the
season on Canada geese will be
concurrent with the duck season in the
respective duck hunting zones. The daily
bag limit is 2 Canada geese, and the
possession limit is 4 Canada geese.

In Wisconsin, the goose season is 70
days Statewide, except: (a} 50 days in
Adams, Brown, Calumet, Columbia,
Dodge, Fond du Lac, Green Lake,
Jefferson, Juneau, Manitowoc,
Marquette, Sheboygan, Washington,

. Waushara, Winnebago, and Wood -

Counties opening concurrently with
duck season; and (b) if the peak number
of Canada geese in these 16 counties is
determined to be less than 100,000 birds
by October 20, 1980, the seagon will be
50 days east of a line from Ashland
south on Highway 13 to Unity; then
south along the western border of
Marathon, Wood and Juneau Counties
to Highway 1-90; then southeasterly
ﬁﬁmg Highway I-90 to the Illinois State

The harvest of Canada geese is
limited to 30,000. In the Horicon and
Central Zones, the daily bag and
possession limits are 1 Canada goose.
Elsewhere in Wisconsin, the daily bag
limit is 1 Canada goose and the
possession limit is 2 Canada geese. In
the Horicon Zone and the Central Zone,
Canada goose hunting is restricted to
those persons holding valid Canada
goose hunting permits issued by the
State,

The Horicon Zone is defined as those
portions of the counties of Fond du Lac,
Green Lake, Washington and Dodge
enclosed by a line beginning at the
intersection of State Highway 175 and

. State Highway 23 in Fond du Lac

County, then southerly on State
Highway 175 to its intersection with
State Highway 33, then-westerly on
State Highway 33 to the city of Beaver
Dam, then northerly on State Highway
33 to its intersection with County

Highway A, then northerly on County

Highway A to its intersection with
County Highway S, then easterly on
County Highway S and continuing

- easterly on County Highway AS to its

intersection with County Highway E, -
then northerly on County Highway E to
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its intersection with State Highway 23,
then easterly on State Highway 23 to the
point of beginning.

The Central Zone is defined as those
portions of Fond du Lac, Winnebago,
Green Lake, Marquette, Columbia and
Dodge Counties enclosed by a line
beginning in Winnebago County at the
intersection of State Highway 21 and
U.S. Highway 45, then southerly on U.S.
Highway 45 to its intersection with State
Highway 175, then southerly on State
Highway 175 to its intersection with
State Highway 23, then westerly on
State Highway 23 to its intersection with
County Highway E, then southerly on
County Highway E to ifs intersection
with County Highway AS, then westerly
on County Highway AS and continuing
westerly on County Highway S to its
intersection with County Highway A,
then southerly on County Highway A to
its intersection with State Highway 33,
then southeasterly on State Highway 33
to its intersection with U.S. Highway
151, then southwesterly on U.S.
Highway 151 to its intersection with
State Highway 73, then northerly on
State Highway 73 to its intersection with
State Highway 33, then westerly on
State Highway 33 to its intersection with
State Highway 22, then northerly on
State Highway 22 to its intersection with
State Highway 23, then northeasterly on
State Highway 23 to its intersection with
State Highway 49, then northerly on
State Highway 49 to-its intersection with
State Highway 116, then easterly on
State Highway 116 to State Highway 21,
then easterly on State Highway 21 to the
point of beginning. -

In Illinois, 70-day seasons on geese
may be selected by zones established
for duck hunting season, eXcept that in
the South Zone the season will close
December 31. The harvest of Canada
geese is limited to 33,000, with 27,000
birds allocated to the Southern Illinois
Zone (described in State regulations).
The daily bag limit is 2 Canada geese
and the possession limit is 4 Canada
geese. The season on Canada geese in
the Southern Illinois Zone will open
November 3 and extend through
December 31, 1980, or until the Zone's
quota of 27,000 birds is reached,
whichever occurs first.

In Michigan, in the:

(a) Counties of Baraga, Dickinson,
Delta, Gogebic, Houghton, Iron,
Keweenaw, Marquette, Menominee and
Ontonagon—the daily bag limit is 2
Canada geese and the possession limit
is 4 Canada geese.

{b) Southeastern Canada Goose
Management Area (described in State
regulations)}—the Canada goose season
may extend for 107 days within the
flyway framework dates. Through

November 14, the daily bag limit will be
1 Canada goose and the possession limit
will be 2 Canada geese, From November
15 through November 30, the daily bag
limit will be 2 Canada geese and the
possession limit will be 4 Canada geese.
For the remainder of the season, the
daily bag limit will be 3 Canada geese
and the possession limit will be 6
Canada geese.

{c) Remainder of the State—the daily
bag limit is 1 Canada goose and the
possession limit is 2 Canada geese.

In Ohio, the daily bag limit is 2
Canada geese and the possession limit
is 4 Canada geese, except that in the
counties of Ashtabula, Trumbull,
Marion, Wyandot, Lucas, Ottawa, Erie,
Sandusky, Mercer and Auglaize, the
daily bag limit is 1 Canada goose and
the possession limit is 2 Canada geese.

In Indiana, the daily bag limit is 2
Canada geese and the possession limit
is 4 Canada geese.

In Kentucky, the daily bag limit is 2
Canada geese and the possession limit
is 4 Canada geese.

In Tennessee, the daily bag limitis 1
Canada goose and the possession limit
is 2 Canada geese, except in that portion
of the State west of State Highway 13,
where the daily bag limit is 2 Canada
geese and the possession limit is 4
Canada geese. The season on Canada
geese is closed in that portion of
Tennessee bounded on the north by
State Highways 20 and 104, and on the
east by U.S. Highways 45W and 45.

In Mississippi, in the Sardis Reservoir
Area (that area encompassed by
Interstate Highway 55 on the west, State
Highway 7 on the east, State Highway
310 on the north and State Highway 6 on
the south), the season on Canada geese
will be November 15 through December
14, 1980. The daily bag limit is 1 Canada
goose and the possession limit is 2
Canada geese. In the remainder of the
State, the season on Canda geese is
closed.

In Alabama, the season is closed on
all geese in the counties of Henry,
Russell and Barbour. Elsewhere in
Alabama, the daily bag limit is 2
Canada geese and the possession limit
is 4 Canada geese.

When it has been determined that the
quota of Canada geese allotted to the
Southern Illinois Zone and the Swan
Lake Zone of Missouri will have been
filled, the season for taking Canada
geese in the respective area will be
closed by the Director upon giving
public notice through local information
media at least 48 hours in advance of
the time and date of closing.

Geese taken in Illinois and Missouri
and in the Kentucky counties of Ballard,
Hickman, Fulton, and Carlisle may not

be transported, shipped or delivered for
transportation or shipment by common
carrier, the Postal Service, or by any
person except as the personal baggage
of the hunter taking the birds.

Central Flyway

Seasons on ducks (including
mergansers) and coots may be selected
between October 4, 1980, and January
18, 1981, inclusive, in Central Flyway
States and portions of States.

The basic season may include no
more than 60 days. Conventional limits
on ducks (including mergansers), singly
orin the aggregate, are 5 daily and 10in
possession. The aggregate daily bag
limit on ducks (including mergansers}
may include no more than 1 canvasback
(note areas closed to canvasback
hunting), 1 redhead, 1 female mallard, 1
hooded merganser, and 2 wood ducks.
The possession limit may include no
more than 1 canvasback (note areas
closed to canvasback hunting}, 2
redheads, 2 female mallards, 2 hooded
mergansers, and 4 wood ducks. The
daily bag and possession limits on coots
are 15 and 30, respectively.

The areas closed to canvasback
hunting are:

North Dakota—that portion lying east
of State Highway 3, including all or
portions of 27 counties.

South Dakota—all of Marshall
County; that portion of Day County east
of State Highway 25; that portion of
Codington County south of State
Highway 20 and west of U.S. Highway
81; that portion of Hamlin County west
of U.S. Highway 81; and that portion of
Kingsbury County east of State Highway
25 and north of U.S. Highway 14.

As an alternative to conventional bag
and possession limits for ducks, point-
system regulations may be selected for
States and portions of States in this
Flyway. The point system season length
in the High Plains Mallard Management
Unit is 83 days provided that the last 23
days of such season must begin on or
after December 13, 1980. The High Plains
Unit, roughly defined as that portion of
the Central Flyway which lies west of
the 100th meridian, shall be described in
State regulations. The season length for
the Low Plains Unit (those portions of
North Dakota, South Dakota, Nebraska,
Kansas, Oklahoma, and Texas not
included in the High Plains Mallard
3fanagement Unit) may not exceed 60

ays.

The point values for spacies and sexes
taken in the Central Flyway are:
canvasbacks count 100 points each (note
areas closed to canvasback hunting);
female mallards, Mexican-like ducks,
wood ducks, redheads and hooded
mergansers count 70 points each; blue-
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winged teal, green-winged teal,
cinnamon teal, scaup, pintails, gadwalls,
wigeon, shovelers, and mergansers
(except the hooded merganser) count. 10
points each; all other species and sexes
of ducks count 20 points each. The daily
bag limit is reached when the point
value of the last bird taken, when added
to the sum of the point values of other
birds already taken during that day,
reaches or exceeds 100 points. The
possession limit is the maximum number
of birds which legally could have been
taken in 2 days.

Coots have a point value of zero, but
the daily bag and possession limits are
15 and 30, respectively, as under the
coventional limits,

. Those portions of Colorado and

Wyoming lying west of the Continental
Divide, that portion of New Mexico
lying west of the Continental Divide plus
the entire Jicarilla Apache Indian
Reservation, and that portion of
Montana which includes the counties of
Hill, Chouteau, Cascade, Meagheér, and
Park and all counties west thereof, must
select open seasons on waterfowl and
coots in accordance with the framework
for the Pacific Flyway.

States in the Central Flyway may
select goose seasons between October 4,
1980, and January 18, 1981, inclusive. -

Montana, Wyoming and Colorado
may select, for the Central Flyway
portions, seasons of 93 days, with daily
bag and possession limits of 2 and 4
geese, respectively.

New Mexico (for the Central Flyway
portion) and Texas (for that portion
west of U.S. Highway 81) may select
seasons of 93 days with a daily bag limit
of 5 geese which may include no more
than 2 dark (Canada and white-fronted)
geese and a possession limit of 10 geese
which may include no more than 4 dark
geese.

North Dakota, South Dakota,
Nebraska, Kansas, Oklahoma, and
Texas (for that portion east of U.S.
Highway 81) may select seasons (which
need not be concurrent) for light (Ross’
and snow, including blue) geese of 86
days with limits of 5 daily, and dark
(Canada and white-fronted) geese of 72
days with daily bag limits as follows
(possession limits are described later):

In North Dakota, 1 Canada goose and
1 white-fronted goose or 2 white-fronted
geese.

In South Dakota, 1 Canada goose and
1 white-fronted goose.

In Nebraska, 1 Canada goose and 1 -
white-fronted goose, except in that
portion of the State west of U.S.
Highway 183, prior to November 24, the
daily bag limit may include 2 Canada
geese or 1 Canada goose and 1 white-
fronted goose.

In Kansas, 1 Canada and 1 white-
fronted goose.
In the Oklahoma countles of Alfalfa,

‘Bryan, Johnston, and Marshall, the State
- may select either:

(a) A season of 72 days wuh daily
limits of 1 Canada goose and 1 white-
fronted goose.

OR

(b) A season of 53 days (within the
72-day period selected for the remainder
of the State) with limits of 2 Canada
geese or 1 Canada goose and 1 white-
fronted goose daily.

In the remainder of Oklahoma, the
limits are 2 Canada geese or 1 Canada
goose and 1 white-fronted goose daily.

In that portion of Texas east of U.S."
Highway 81, the bag limit is 1 Canada
goose or 1 white-fronted goose daily.

In all East Tier Central Flyway States,
goose possession limits are twice the
daily bag limits.

Colorado, Montana, New Mexico,
Oklahoma, Texas, and Wyoming may
select a sandhill crane season with daily
bag and possession limits of 3 and 6,
respectively, within an October 4, 1980~
January 31, 1981, framework as follows:

(4) 37 consecutive days during the
period of October 4 through November
23, 1980, in the Central Flyway portion
of Colorado except the San Luis Valley
area, and in the Wyoming counties of
Crook, Goshen, Laramie, Niobrara,
Platte, and Weston. )

(b) 93 consecutive days between
October 20, 1980, and January 31, 1981,
in the New Mexico counties of Chaves,
Curry, De Baca, Eddy, Lea, Quay, and
Roosevelt, and in that portion of Texas
west of a boundary from the Oklahoma
border along U.S. Highway 287 to U.S.
Highway 87 at Dumas, along U.S.
Highway 87 (and including all of
Howard and Lynn Counties) to U.S.
Highway 277 at San Angelo, and along

- U.S. Highway 277 to the International

Toll Bridge in Del Rio. .
(c) 58 consecutive days on or after
November 22, 1980, in that portion of

Oklahoma west of U.S. Highway 81, and

in that portion of Texas east of a
boundary from the Oklahoma border
along U.S. Highway 287 to U.S. Highway
87 at Dumas, then along U.S. Highway
87 to San Angelo, and west of a line

“running north from San Angelo along

U.S. Highway 277 to-Abilene, along
State Highway 351 to Albany, along U.S.
Highway 283 to Vernon, and then along
U.S. Highway 183 east to the Oklahoma
border.

{d) 37 consecutive days, to open with
the goose season, in all of the Central
Flyway portion of Montana except
Sheridan County and that area south

and west of Interstate nghway 90 and
the Big Horn River.

All persons hunting sandhill cranes in
the above designated areas of the

.+ Central Flyway must obtain and possess

. valid Federal permits issued by the

appropriate State conservation agency

, on an equitable basis without charge.

Emergency closures of hunting
seasons will be considered whenever
portions of either the Rocky Mountain or
Wood Buffalo-Aransas flocks of

. whooping cranes are found in areas

where there is risk to their taking by
hunters.

Pacific Flyway -

Between October 4, 1980, and January
18, 1981, concurrent 93-day seasons on
ducks (including mergansers), coots, and
gallinules may be selected in Pacific
Flyway States and portions of States,
except as subsequently noted. Basic
daily bag and possession limits on
ducks (including mergansers) are 7 and
14, respectively.

No more than 2 redheads or 2
canvasbacks or 1'of each may be taken
daily and no more than 4 singly or in the
aggregate may be possessed,

he daily bag and possession limits

-on coots and gallinules are 25 singly or
'in the aggregate.

Waterfowl season dates for the
Colorado River Zone of California must
coincide with season dates selected by

- Arizona for waterfowl. Waterfowl

season dates for the Northeastern Zone
of California must coincide with season
dates selected by Oregon for waterfow],
except that the season on geese may
differ according to prescribed options
described later. For the Southern Zone
of California (as-described in Title 14
California Fish and Game Code, Section
502), the State may designate season
dates differing from those in the
remainder of the State, -

For Nevada, county of Clark, the State

-may designate season dates for

waterfowl differing from those in the
remainder of the State.

In the Idaho counties of Ada,
Bannock, Benewah, Blaine, Bonner,
Boundary, Camas, Canyon, Cassia,

‘Elmore, Gem, Gooding, Jerome,

Kootenai, Latah, Lewis, Lincoln,
Minidoka, Nez Pexrce, Owyhee, Payette,
Power, Shoshone, Twin Falls,
‘Washington, and that portion of
Bingham County lying outside the
Blackfoot Reservoir drainage; the
Oregon counties of Baker, Gilliam,
Malheur, Morrow, Sherman, Umatilla,
Union, Wallowa, and Wasco; and in
Washington all areas lying east of the
summit of the Cascade Mountains and
east of the Big White Salmon River in
Klickitat County (all formerly idéntified
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as the Columbia Basin Area for ducks),
between October 4, 1980, and January
18, 1981, the season lengths for ducks
(including mergansers), coots, and
gallinules may be 100 days with all
seasons to run concurrently.

Between October 4, 1989, and January
18, 1981, 93-day seasons on geese may
be selected in States or portions of
States in this Flyway, except as
subsequently noted. The basic daily bag
and possession limits are 6, provided
that the daily bag limit includes no more
than 3 white geese (snow, including
blue, and Ross’ geese) and 3 dark geese
(Canada and white-fronted geese); the
daily bag and possession limits are
proportionately reduced in those areas
where special restrictions apply to
Canada geese. In Washington and
Idaho, the daily bag and possession
limits are 3 and 6 geese, respectively.

The season-is closed on the Aleutian
Canada goose.

Three areas in California, described
as follows, are restricted in the hunting
of dark geese (all subspecies of Canada
and white-fronted geese) in order to
protect the Aleutian Canada goose for
which no hunting is allowed and to
temporarily reduce harvests on white-
fronted geese and cackling Canada
geese:

{1) In the counties of Del Norte and
Humboldt there will be no open season
on dark geese during the 1980-81
waterfowl hunting season.

In the Sacramento Valley in the area
described as follows: beginning at
Willows in Glenn County proceeding
south on Interstate Highway 5 to the
junction with Hahn Road north of
Arbuckle in Colusa County; then
easterly on Hahn Road and the Gnmes-
Arbuckle Road to Grimes on the
Sacramento River; then southerly on the
Sacramento River to the Tisdale By-
pass; then easterly on the Tisdale By-
pass to where it meets O'Banion Road;
then easterly on O'Banion Road to State
Highway 99; then northerly on State
Highway 99 to its junction with the
Gridley-Colusa Highway in Gridley in
Butte County; then westerly on the
Gridley-Colusa Highway to its junction
. with the River Road; then northerly on

the River Road to the Princeton Ferry;
then westerly across the Sacramento
River to State Highway 45; then
northerly on State Highway 45 to its
junction with State Highway 162; then
continuing northerly on State Highway
45-162 to Glenn; then westerly on State
" Highway 162 to the point of beginning in
Willows, the hunting season for taking
dark geese will not open until December
15, 1980, and will then continue to the
end of the 1980-81 waterfowl] hunting
season.

(3) In the San Joaquin Valley in the
area described as follows: beginning at
Modesto in Stanislaus County
proceeding west on State Highway 132
to the junction of Interstate 5; then
southerly on Interstate 5 to the junction
of State Highway 152 in Merced County;
then easterly on State Highway 152 to
the junction of State Highway 59; then
northerly on State Highway 59 to the
junction of State Highway 99 at Merced;
then northerly and westerly to the point
of beginning; the hunting season for
taking dark geese will close on
November 23, 1980.

Emergency closures may be invoked
for all Canada geese should Aleutian
Canada goose distribution patterns or
other circumstances justify such actions.

In the Washington counties of Adams,
Benton, Douglas, Franklin, Grant,
Kittitas, Klickitat, Lincoln, Walla Walla,
and Yakima, and in the Oregon counties
of Gilliam, Morrow, Sherman, Umatilla,
Union, Wallowa, and Wasco, the goose
season may be of 100 days duration and
must run concurrently with the duck
season; and the bag limits for geese are
to be the same as in the general goose
season in their respective States.

Oregon, for Lake and Klamath
Counties, must select frameworks for
season and limits from among the
following listed Options 1,2, 3 and 7;
California, for the Northeastern Zone
must select frameworks from among
Options 1, 2, 3, 8 and 9; and California,
for the Balance-of-the-State Zone, must
select frameworks from among Options
4, 5, 6 and 8. The selected season for
geese must occur within that selected
for ducks.

Option 1. A season of not more than
79 days between November 1, 1980, and
January 18, 1981, with a basic goose
limit of 8 per day and 6 in possession of
which not more than 3 dark and 3 white
geese may be in the daily bag.

Option 2. A season of not more than
86 days between October 25, 1980, and
January 18, 1981, with a basic goose
limit of 4 per day and 4 in possession, of
which not more than 2 dark and 2 white
geese may be in the daily bag.

Option 3. A season of 93 days
between October 4, 1980, and January
18, 1981, with a basic goose limit of 2 per
day and 2 in possession of which not
more than 1 dark and 1 white goose may
be in the daily bag.

Option 4. A season of not more than
83 days between October 4 and
December 25, 1980, with a basic goose
limit of 6 per day and 6 in possession of
which not more than 3 dark and 3 white
geese may be in the daily bag.

Option 5. A season of not more than
90 days between October 4, 1980, and
January 1, 1981, with a basic goose limit

of 4 per day and 4 in possession of
which not more than 2 dark and 2 white
geese may be in the daily bag.

Option 6. A season of not more than
93 days between October 4, 1980, and
January 18, 1981, with a basic goose
limit of 2 per day and 2 in possession of
which not more than 1 dark and 1 white
goose may be in the daily bag.

Option 7. A season of not more than
93 days having daily bag limits of 1 dark
and 1 white geese with possession limits
twice the daily limit through October 31,
1980. Thereafter, limits may be
increased to 3 dark and 3 white geese in
the daily bag with any 6 geese in
possession.

Option 8. A season of not more than
79 days opening not less than 2 weeks
after the opening of the duck season,
with limits of 2 dark geese and 2 white
geese daxly and 4 of any geesein
possession.

Option 9. A season of not more than
93 days with a limit of 1 goose (either
dark or white) in daily bag and
possession for the first 14 days of the
season. Thereafter, limits may be
increased to 3 geese in daily bag and
possession of which not more than 2
may be dark geese and not more than 2
may be white geese.

In that portion of Idahe lying west of
the line formed by U.S. Highway 93
north from the Nevada border to
Shoshone, thence northerly on Idaho
State Highway 75 (formerly U.S.
Highway 93) to Challis, thence northerly
on U.S. Highway 93 to the Montana
border {except Boundary, Bonner,
Kootenai, Benewah, Shoshone, Latah,
Nez Perce, Lewis, Clearwater and Idaho
Counties); in the Oregon counties of
Baker and Malheur; and in that portion
of Montana and Wyoming in the Pacific
Flyway, the daily bag and possession
limit is 2 Canada geese and the season
on Canada geese may not extend
beyond December 28, 1960.

In that portion of Idaho lying east of
the line formed by U.S. Highway 93
north from the Nevada border to
Shoshone, thence northerly on Idaho
State Highway 75 (formerly U.S.
Highway 93) to Challis, thence northerly
on U.S. Highway 93 to the Montana
border; in that portion of Colorado in the
Pacific Flyway; in Utah except
Washington County, the daily bag and
possession limits are 2 Canada geese,
and the season on Canada geese may be
no more than 72 days and may not
extend beyond December 21, 1960.

For Nevada, the State may
experimentally designate season dates
on geese in Clark County and on geese
in Elko County and that portion of
‘White Pine County within Ruby Lake
National Wildlife Refuge differing from
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those in the remainder of the State. The
daily bag and possession limits are 2
Canada geese throughout the State.

In Arizona, except in the counties of
Mohave and Yuma; in that portion of
New Mexico in'the Pacific Flyway; in
Clark County, Nevada; in Washington
County, Utah; and in the Southern Zone,
except that portion in California
Department of Fish and Game District
22, of California, the season on Canada
geese may be no more than 72 days. The
daily bag and possession limit is 2
Canada geese and the season on
Canada geese may not extend beyond
January 18, 1981.

In California, the balance of
California Fish and Game District 22 in
the Southern Zone (that portion of

District 22 lying outside the Colorado _

River Zone), the daily bag limitis 1
Canada goose with 2 in possession and
the season on Canada geese may be no
more than 72 days and may not extend
beyond January 4, 1981.

In the Arizona counties of Mohave
and Yuma and in the Colorado River
Zone of California, the seasons on
Canada geese may be no mare than 72
days and may not extend beyond
January 4, 1981. The daily bag and
possession limits on Canada geese are 2
and 2, respectively, in these areas. The
season on geese in the Colorado River
Zone of California must be the same as
that selected by Arizona.

In the Washington counties of Island,
Skagit, Snohomish, and Whatcom, the
seasons on snow geese may not extend
beyond January 1, 1981; and the daily
bag and possession limits on snow geese
are 3 and 6, respectively.

Between October 25, 1980, and
February 22, 1981, States in this Flyway
may select an open season on black
brant of 93 days with daily bag and
possession limits of 4 and 8 brant,
respectively.

In Utah, Nevada and Montana, an
open season for taking a limited number
of whistling swans may be selected
subject to the followifig conditions: (a)
the season must run concurrently with
the duck season; (b) in Utah, no more
than 2,500 permits may be issued,
authorizing each permittee to take 1
whistling swan; (c)-in Nevada, no more
than 500 permits may be issued,
authorizing each permittee to take 1
whistling swan in Churchill County; (d)
in Montana, no more than 500 permits
may be issued authorizing each
permittee to take 1 whistling swan in
Teton County; (e) permits and
correspondingly numbered metal locking
seals must be-issued by the appropriate

State conservation agency onan
equitable basis without charge.

For all States entirely in the Pacific
Flyway, open seasons on common snipe
must coincide with the duck season. For
other States partially within the Pacific
Flyway seasons between September 1,
1980, and February 28, 1981, and not to
exceed 93 days, may be selected. The
daily bag and possession limits are 8
and 16, respectively. Any State may split
its snipe season yvithout penalty.

Special Falconry Frameworks

Falconry is a permitted means of
taking migratory game birds in any
State.

Any State hsted in 50 CFR 21.29(k) as
meeting Federal Falconry Standards
may select an extended season for
taking migratory game birds in
accordance with the following:

1. Seasons must fall within the regular
season framework dates and, if offered,
other special season framework dates
for hunting.

2. Season lengths for all permmed
methods of hunting within a given area
may not exceed 107 days for any
species.

3. Hunting hours shall not exceed %

" hour before sunrise to sunset.

4, Falconry daily bag and possession
limits for all permitted migratory game
birds shall not exceed 3 and 6 birds,
respectively, singly or in the aggregate,
during both regular hunting seasons and
extended falconry seasons.

5. Each State selecting extending
seasons shall report to the Service the
results of the special falconry season by~
March 15, 1981.

6. Each State selecting the special
season must inform the Service of the
season dates and publish said
regulations.

General hunting regulations, including
seasons, hours, and limits, apply to
falconry in each State listed in 50 CFR -
21.29(k) which does not select an .
extended falconry season.

Notice.—In-no instance shall the total number
~of days in any combination of duck
seasons (regular duck season, sea duck
season, September teal season, special

scaup season, special scaup and goldeneye ' '

season, or falconry season) exceed 107
days for a species in any geographical area.

Dated: August 28, 1980.

“Lynn A. Greenwalt,

Director, U.S, Fish and Wildlife Service.
[FR Doc. 80-26979 Filed 9-3-80; 8:45 am]
BILLING CODE 4310-55-M -

50 CFR Part 32

Opening of Swan Laké National
Wildlife Refuge, Mo. to Blg Game
Hunting

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Special regulations.

SUMMARY: The Director has determined
that the opening to deer hunting of Swan
Lake National Wildlife Refuge is
compatible with the objectives for which
the area was established, will utilize a
renewable natural resource, and will
provide additional recreational
opportunity to the public.

DATES: October 11-13, 1980,

FOR FURTHER INFORMATION CONTACT:
Alfred O. Manke, Refuge Manager,

Swan Lake National Wildlife Refuge,
P.O. Box 68, Sumner; Missouri 64681,

~ Telephone 816-856-3323.

SUPPLEMENTARY INFORMATION:
General

Deer hunting is permitted on the Swan
Lake National Wildlife Refuge, Missouri
only in the areas designated by signs as
being open to hunting. These areas
comprising 3,550 acres are delineated on
maps available at the refuge
headquarters and from the office of the
Area Manager, United States
Department of the Interior, Fish and
Wildlife Service, Suite 108, Rockcreek
Office Building, 2701 Rockcreek
Parkway, North Kansas City, Missouri
64116.

The Refuge Recreation Act of 1962 (16
U.S.C. 460K} authorizes the Secretary of
the Interior to administer such areas for
public recreation as an appropriate
incidental or secondary use only to the
extent that it is practicable and not
inconsistent with the primary objectives
for which the area was established. In
addition, the Refuge Recreation Act
requires that before any area of the
refuge system is used for forms of
recreation not directly related to the
primary purposes and functions of the
area, the Secretary must find that: (1)
Such recreational use will not interfere
with the primary purposes for which the
area was established; and (2) funds are
available for the development,
operation, and maintenance of the
permitted forms of recreation.

The recreational use authorized by
these regulahons will not interfere with

+ the primary purposes for which this

refuge was established. Funds are
available for the administration of the
recreational dctivities permitted by
these regulations.
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§32.32 Special regulations; big game; for
individual wildlife refuge areas.

Deer hunting shall be in accordance
with all applicable State regulations
subject to the following conditions:

1. Hunting with longbows, compound,
crossbows and muzzleloading firearms
firing a single projectile no smaller than
.40 caliber are the only legal weapons
for this hunt. Hunters are not limited to
one type of weapon. Revolvers or rifles
capable of being fired more than once
without reloading are not permitted.
Single shot pistols may be used if .40

_caliber orlarger.

2. A total of 150 special permits will
be issued for the hunt by the Missouri
Department of Conservation. Only those
persons possessing a valid permit will
be allowed to enter the open area.

3. Appropriate State hunting permits
are required. Permits cannot be
purchased at Swan Lake Wildlife Area.

4, All hunters must check in at the
area check station and present both the
Managed Deer Hunt Permit and the
Missouri Deer Hunting Permit (firearms
or archery).

5. Each hunter will be issued an arm
band which must be worn on an outer
garment while hunting on the area. This
requirement is for identification and
safety while hunting.

6. Deer of any sex and age may be
taken during legal shooting hours which
are one-half hour before sunrise until
sunset. No other wildlife is to be
molested. Only one deer per person may
be taken in this hunt.

7. Deer taken in the Swan Lake
National Wildlife Refuge must be
submitted to the check station on the
day killed.

8. Primitive-type camping will be
permitted in a designated location near
the area headquarters. No special
facilities are available. Fires are
prohibited except in designated areas.

9. Travel within the Swan Lake
National Wildlife Refuge by motor
vehicle, including motor bikes, Hondas,
etc., is restricted to established roads
and trails. Parking is permitted only in
designated parking areas.

10. Portable tree stands are permitted
but must be removed each day. Tree
stands nailed or permanently attached
to trees are prohibited. The Department
of the Interior has determined that this
document is not a significant rule and
does not require a regulatory analysis
under Executive Order 12044 and 43
CFR Part 14.

The provisions of these special
regulations supplement the regulations
which generally govern hunting on
wildlife refuge areas and which are set
forth in Title 50, Code of Federal
Regulations, Part 32. The public is

invited to offer suggestions and
comments at any time.
Dated: August 29, 1980.
Donald G. Young,
Assistant Area Manager, Refuges and
Wildlife.
{FR Doc. 80-27015 Filed 5-2-20; 8:45 am}
BILUING CODE 4310-55-W

50 CFR Part 32

Natlonal Wildlife Refuges in Montana;
Hunting

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Special regulations.

SUMMARY: The Director has determined
that the opening to upland game bird
hunting of Benton Lake National
Wwildlife Refuge is compatible with the
objectives for which the area was
established, will utilize a renewable
natural resource, and will provide
additional recreational opportunity to
the public. These special regulations
describe the conditions under which
hunting will be permitted on portions of
Benton Lake National Wildlife Refuge in
Montana,

DATES: September 4, 1980 to November
30, 1980.

FOR FURTHER INFORMATION CONTACT:
The Area Manager, or appropriate
Refuge Manager, at the address or
telephone number listed below:

Wally Steucke, Area Manager, U.S. Fish
and Wildlife Service, Room 3035,
Federal Building, 316 North 26th
Street, Billings, Montana 59101.
Telephone: (406) 657-6115.

Robert Pearson, Refuge Manager,
Benton Lake National Wildlife Refuge,
P.O. Box 450, Black Eagle, Montana
59414. Telephone: (406) 727-7400.

SUPPLEMENTAL INFORMATION:

General: Hunting on portions of the
following refuge shall be in accordance
with applicable State and Federal
seasons and regulations, subject to
additional special regulations and
conditions as indicated. Portions of the
refuge which are open to hunting are
designated by signs and/or delineated
on maps. Special conditions applying to
the refuge and maps are available at
refuge headquarters or from the office of
the Area Manager (addresses listed
above).

The Refuge Receation Act of 1962 (16
U.S.C 460k) authorizes the Secretary of
the Interior to administer such areas for
public recreation as an appropriate
incidental or secondary use only to the
extent that it is practicable and not
inconsistent with the primary objectives

for which the area was established. In
addition, the Refuge Recreation Act
requires: (1) that any recreational use
permitted will not interfere with the
primary purpose for which the area was
established; and (2) that funds are
available for the development, operation
and maintenance of the permitted forms
of recreation.

The recreational use authorized by
these regulations will not interfere with
the primary purposes for which the
following National Wildlife Refuge was
established. This determination is based
upon consideration of, among other
things, the Service's Final
Environmental Statement on the
Operation of the National Wildlife
Refuge System published in November
1976. Funds are available for the
administration of the recreational
activities permitted by these regulations.

§32.22 Special Regulations: Hunting of
upland game blrds for individual wildiife
refuge areas.

Montana -

Benton Lake National Wildlife Refuge

Hunting of Gray (Hungarian) Partridge
is permitted on approximately 4,100
acres of the Benton Lake National
Wildlife Refuge, Black Eagle, Montana.

The following special regulations
apply:

1. The Hungarian partridge hunting
season opening and closing dates on the
refuge are the same as the waterfowl
hunting season.

2. The daily shooting hours for
Hungarian partridge are the same as for
waterfowl hunting.

The provisions of these special
regulations supplement the regulations
which govern hunting on wildlife refuge
areas generally which are set forth in
Title 50, Code of Federal Regulations,
Part 32.

The Department of the Interior has
determined that this document isnota
significant rule and does not require a
regulatory analysis under Executive
Order 12044 43 CFR part 14.

Dated: August 29, 1980.
Robert M. Ballou,
Acling Area Manager.

[FR Doc. 80-27016 Filed §-3-20; 8:45 am]
BILLING CODE 4310-55-4

50 CFR Part 32

Pee Dee National Wildlife Refuge, N.C;
Hunting

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Special regulations.
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SUMMARY: The Director has determined
that the opening of the Pee Dee National
Wildlife Refuge, North Carolina, to
resident game hunting is compatible -
with the objectives for which the area
wasg established, will utilize a renewable
natural resource, and will provide
additional recreational opportunity to
the public. )

EFFECTIVE DATES: The archery season
will be September 12-October 8, 1980, in
Richmond County; and October 17—
November 12, 1980, in Anson County.
The gun season will be November 24-29,
1980, in Richmond and Anson Counties.
FOR FURTHER INFORMATION CONTACT:
William C, Hickling, Area Manager, U.S.
Fish and Wildlife Service, 279 Federal
Building, Asheville, N.C. 28801,
Telephone: 704-258-2850, Ext. 321 or
Jerry L. Holloman, Refuge Manager, Pee
Dee National Wildlife Refuge, P.O. Box
780, Wadesboro, N.C. 28170. Telephone:
704-694-4424. o

° SUPPLEMENTARY INFORMATION: Pursuant
to the requirements of Subsection
102(2)(C) of the National Environmehtal
Policy Act of 19689, an environmental
assessment was prepared. It was
determined that the opening of the deer
hunt at the Pee Dee National Wildlife
Refuge was not a major federal action .
which would significantly affect the

quality of the human environment. Thus, -

a Finding of No Significant Impact was
signed on June 2, 1980. Pursuant to
Section 7 of the Endangered Species Act
of 1973, an Intra-Service Consultation
was requested. It was determined that
the opening of the deer hunt is not likely
to jeopardize the continued existence of
- the red-cockaded woodpecker. On
September 4, 1980, the Final Rule was
" published, adding the Pee Dee National
Wildlife Refuge to the list of areas open
to big game hunting.

General ~

Hunting on the Pee Dee National
Wildlife Refuge shall be in accordance
with applicable State and Federal
regulations, subject to additional special-
regulations and conditions as indicated.
The portion of the Pee Dee Refuge which
will be open to hunting will be |
designated by signs.and/or delineated ,
on maps.

The Refuge Recreation Act of 1962 (16
U.S.C. 460k) authorizes the Secretary of
the Interior to administer such areas for-
public recreation as an appropriate -
incidental or secondary use only to the
extent that it is practicable and not’

inconsistent with the primary objectives

. for which the area was established. In "
addition, the Refuge Recreation Act
requires that before any area of the
refuge system is used for forms of -

recreation not directly related to the
primary purposes and functions of the
area, the Secretary must find that: (1)
Such recreational use will not interfere
with the primary purposes for which the
area was established; and (2) funds are
available for thé development,
operation, and maintenance of the
permitted forms of recreation.

The recreational use authorized by
these regulations will not interfere -with
the primary purposes for which the Pee
Dee National Wildlife Refuge was
established. This determination is based
upon consideration of, among other
things, the Service’s Final
Environmental Impact Statement on the
Operation of the National Wildlife
Refuge System, published in November
1976, and the Environmental
Assessment on Public Big Game (Deer)
Hunting on Pee Dee National Wildlife
Refuge and Finding of No Significant
Impact signed on June 2, 1980, Funds are
available for the administration of the
recreational activities permitted by
these regulations.

The Department of the Interior has
determined that this document is not a
significant rule and does not require a
regulatory analysis under Executive
Order 12044 and 43 CFR Part 14.

§32.12 Speclal regulations; big game; for
individual refuge areas. -

North Carolina ,
Pee Dee National Wildlife Refuge

Public hunting of white-tailed deer on
the Pee Dee National Wildlife Refuge
will be permitted on 6,000 acres in
Anson and Richmond Counties. The
hunt area will intlude all refuge lands
east of Secondary Road 1627, The bag
limit will be one deer either sex during
the archery hunt; and one antlered deer
during the gun hunt, Permits for the gun
hunt will be issued on the basis of a
public drawing to be held at Refuge
Headquarters at 10:00 a.m. on October
31, 1980. One hundred twenty-five
permits will be drawn for each of the
two three-day*gun hunts, November 24—
26, and November 27-29, 1980, No
permits will be required for the archery
hunt. All hunters must wear outer

- garments consisting of at least 500

square inches of a daylight fluorescent
orange material above the waist, The
use of dogs and man-driving are
prohibited. Only portable stands are
permitted. The driving of nails, spikes,
or other metal objects into any tree or
the hunting from such tree is prohibited.
The provisions of these special
regulations supplement the regulations.
which govern hunting on wildlife refuge
areas, generally, which are set forth in -
Title 50 Code of Federal Regulations,

Part 33. The public is invited to offer

suggestions and comments at any time.
Dated: August 29, 1980. ’

William C. Hickling,

Area Manager.*

{FR Doc. 80-27017 Filed 9-3-80; 6:45 am}

BILLING CODE 4310-55-M

_ S0 CFR Parts 32 and 33

Openijng of Certain Natlonal Wiidlife
Refuges to Hunting and Sport Fishing

AGENCY: Fish and Wildlife Service,
Interior.

AcTION: Final rule.

SUMMARY: This rule adds Las Vegas

' National Wildlife Refuge, New Mexico;

Anahuac National Wildlife Refuge,
Texas; and McFaddin National Wildlife

" Refuge, Texas, to the list of refuge areas

open for migratory game bird hunting,
Benton Lake National Wildlife Refuge,
Montana, js added to the areas open for
upland game hunting. Harris Neck
National Wildlife Refuge, Georgla;
Okefenokee National Wildlife Refuge,
Georgia; Swan Lake National Wildlife
Refuge, Missouri; and Pee Dee National
‘Wildlife Refuge, North Carolina, are
added to the list of refuge areas open to
big game hunting. Maxwell National .
Wildlife Refuge, New Mexico, is added
to the refuge areas open for sport
fishing. The Director has determined

,that this action would be in accordance

with the provisions of all laws
applicable to the areas, would be
compatible with principles of sound
wildlife management, would otherwise
be in the public interest, and that such
use is compatible with the management
objectives established for each refuge.
Hunting and sport fishing, subject to
annual special regulations, will provide
additional public recreational
opportunities.

EFFECTIVE DATE: September 4, 1980,

FOR FURTHER INFORMATION CONTACT:
Ronald Fowler, Division of Refuge
Management, U.S. Fish and Wildlife
Service, Washington, D.C. 20240,
Telephone 202-343-4305,
SUPPLEMENTARY INFORMATION: Ronald

L. Fowler is also the primary author of
this final rule. As a gerieral rule, most
National Wildlife Refuges are closed to
hunting or sport fishing until officially
opened by regulation. On July 16, 1980,
there was published (45 FR 47716) a
notice of proposed rulemaking adding
the above cited refuges to the

designated list of open areas. The public
was provided a 30-day comment period *
and was advised that pursuant to the
requirements of section 102(2)(C) of the
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National Environmental Policy Act of
1069, 42 U.S.C. 4332(2)(C), an
environmental assessment had been
prepared on each of these proposals.
These assessments are available for
public inspection and copying at Room
2341, Department of the Interior, 18th
and C Streets, NW, Washington, D.C.
20240, or by mail addressing the Director
at the address given above, On the basis
of these assessments, the Director has
determined that this rulemaking does
not constitute a major Federal action
significantly affecting the human
environment.

Comments Received

A letter from the People Organized for
Equal Rights raised several issues
regarding the proposed hunt at Harris
Neck National Wildlife Refuge. They,
the children of previous owners,
requested that we withdraw our
intentions to allow hunting on their
former homeland. Concerns were also
expressed about a waterfowl hunt.

Response: A'lawsuit concerning the
ownership rights to the Harris Neck
National Wildlife Refuge affirmed the
authority of the Service to manage the
lands as a unit of the National Wildlife
Refuge System. The Harris Neck
National Wildlife Refuge is neither open
to waterfow] hunting nor is such hunting
proposed. The purposes of this proposal
are to maintain the deer herd at a level
compatible with the refuge land
management program for a broad
spectrum of wildlife, to avoid the
potential loss and damage of habitat
within the refuge environment, to avoid
the potential loss of the deer herd due to
disease or starvation as a result of
overpopulation, and to provide outdoor
recreation for the public. The deer herd
has begun to exceed the carrying
capacity of the habitat, and browse lines
have begun to develop. The hunt would
reduce the population consistent with
refuge objectives and habitat conditions,
The hunt will be organized in a manner
that will insure a quality experience to
the participants. In an effort to be
sensitive to the expressed concerns, the
area around the existing cemetery will
be closed to hunting.

A letter from an individual raised
several issues regarding the proposed
big game hunt at Swan Lake National
Wwildlife Refuge. It was stated that the
term “refuge” means a place of safety;
shelter; safe retreat; and suggested that
there should be no hunting whatsoever.
The issue was also raised as to why the
hunt is limited to primitive weapons.

- Response: To most people the word
“refuge” includes the idea of providing a
haven of safety for wildlife—a place of
protection. As such, hunting might seem

to be an inconsistent use of the refuge
system. However, refuges were
established primarily to safeguard

. species and populations and their

habitats, not just individual animals. As
provided for in the National Wildlife
Refuge System Administration Act of
1966 and other applicable laws, and
under carefully designed regulations,

hunting is consistent with the concept of -«

providing habitat in refuges for healthy
populations of wildlife and is
compatible with sound wildlife
management principles and practices.
General observations throughout the
past eight years have shown a decline in
fawn plurality, an indication of poor
nutrition. Harvesting surplus animals
would decrease competition for food.
The loss of wildlife habitat off-refuge is
considered to be one variable
influencing the increase of deer on the
refuge. This habitat loss is continuing
and may increase the refuge population
beyond the carrying capacity. A
managed deer hunt will help prevent
overcrowded conditions. In the
environmental assessment, Alternative
A provides for no restrictions on the
number of hunters or kinds of weapons
and a three day hunt, Unlimited
numbers of hunters without restrictions
on the type of legal weapon would cause
an overharvest of the deer and have an
unfavorable impact on the resource. In
addition to being inconsistent with
sound wildlife management practices,
this would ultimately lower visits to the
refuge and decrease public use outputs,
The decision to limit the hunt to
primitive weapons is a conscious effort
by the Service to provide additional
recreational opportunity consistent with
the available harvestable surplus.
Several comments were received
concerning the proposal at Pee Dee
National Wildlife Refuge. The North
Carolina Wildlife Resources
Commission, Division of Game,
supported the proposed hunt. They
stated *. .. deer herds in this area have
either exceeded the carrying capacity or
is approaching the critical level and
annual harvest is necessary to provide a
healthy sustained population.” A letter
was received from an individual
supporting the hunt but also expressing
concerns about running deer with dogs
and making various references to
unethical behavior by local hunters.
Several landowners requested that the
refuge lands in Richmond County be
excluded from the hunt because the
pattern of land ownership might
encourage trespassing on private lands.
These landowners also stated that they
would expect the Fish and Wildlife
Service to assume full responsibility for

any property damage caused by
negligent hunters.

Hesponse: Special regulations will
prohibit the use of dogs. The Federal
and State regulations will be enforced
during the hunts. Practices to minimize
the disturbance to other wildlife species
will include care in the locating of
access points.and parking areas, careful
scheduling of scouting periods and
hunts, and careful delineation of areas
closed to hunting. The refuge staff have
doubled their efforts in posting the
refuge boundary so there will be no
question about the location of the refuge
boundary. This should eliminate any
inducement for trespass. In addition, the
refuge manager will make concerted
efforts through the news media to
promote understanding of the hunt
regulations and to highlight that there
are numerous in-holdings in and around
the refuge and to caution the hunter to
stay off private property. The refuge is
also providing a map as part of the hunt
regulations brochure which delineates
the entire geographical refuge boundary
that is open to public hunting. The
Service cannot assume responsibilities
for the negligent acts of hunters; .
however, we will make every effort to
insure that refuge regulations are
complied with and that the hunt is
conducted in an orderly fashion.

No other comments were received
regarding this proposed rulemaking.

The Director has determined that the
proposed uses are compatible with the
major purposes for which the areas
were established and that funds are
available for the development,
operation, and maintenance of the
permitted forms of recreation. This
action will be in accordance with the
provisions of all laws applicable to the
area, will be compatible with the
principles of sound wildlife
management, and will otherwise be in
the public interest.

Because of the time limijtation
involved to coordinate the State and
Federal hunting regulations and the
rapid approach of the hunting season,
the U.S. Fish and Wildlife Service has
concluded that ““good cause™ exists
within the meaning of 5 U.S.C. 553{d}(3).
of the Administrative Procedure Act to
expedite the implementation of this
rulemaking. Therefore, the effective date
of this final rule is September 4, 1980.

Note.~The Department of the Interior
determined that this document is not a
significant rule and does not require a
regulatory analysis under Executive Order
12044 and 43 CFR Part 14.

Accordingly, after consideration of all
interests and concerns, 50 CFR Parts 32
and 33 are amended by additions in
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§§ 32.11, 32.21, 32 31, and 33.4as
follows:

§ 32.11 List of open areas; migratory

game birds.
* * * * *

New Mexico -

A 2 * * * *

Las Vegas National Wildlife Refuge

* * * . * *

Texas -

Anahuac National Wildlife Refuge
* * * * *

McFaddin National Wildlife Refuge
* * * * *

§ 32,21 List of open areas; uplaﬁd game.

* * * * * .
Montana ) ‘
Benton Lake National Wildlife Refuge

* * * * *

§32.31 List of open areas; big game.
* *

* * *

Georgia

* * * * *

Harris Neck National Wildlife Refuge
Okefenokee National Wildlife Refuge

* * * * *

Missouri

* * x *. *-

Swan Lake National Wildlife-Refuge

* * T % * * .

North Carolina .
Pee Dee National Wildlife Refuge:

* * * * Tk

§ 33.4 List of open-areas; sport fishing.
*

* * * *
New Mexico
* * * L )
Maxwell National Wildlife Refuge
* * * * * EE

" (18 U.S.C. 460K, 16 U.S.C. 668dd)
Dated: August 29, 1980.
Robert S, Cook,

Acting Director, U S. Fish and WlIdIlﬂe
Service.

{FR Doc, 80-27000 Filed 9-3-80; 8:45 am)
BILLING CODE 4310-55-M.
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Proposed Rules

Federal Register
Vol. 45, No. 173

Thursday, September 4, 1980

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunily to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Farmers Home Administration

7 CFR Parts 1940, 1942 and 1980

[CFDA No. 10.418 Water and Waste
Disposal Systems for Rural Communities]

[CFDA No. 10.422 Business and Industrial
Loans]

[CFDA No. 10.423 Community Facilities
Loan]

[CFDA No. 10.424 Industrial Development
Grants]

Implementation of Interagency
Agreement Regarding Employment of
Comprehensive Employment and -
Training Act (CETA) Eligible Persons in
Jobs Created by Certain FmHA
Programs

AGENCY: Farmers Home Administration,
USDA.

ACTION: Proposed rule.

SUMMARY: The Farmers Home
Administration (FmHA) proposes to
amend its regulations to include an
Interagency Agreement involving
program assistance to persons eligible
for assistance under, or currently
participating in, the Comprehensive
Employment and Training Act (CETA)
program and to include provisions
implementing this Agreement in certain
program regulations. This action is
taken as a result of an administrative
decision resulting in an agreeement
between various Federal agencies. The
intended effect of this action is to
increase rural employment opportunities
through FmHA program assistance.
DATES: Written comments must be
received on or before November 3, 1980,
ADDRESSES: Submit written comments
in duplicate to the Office of the Chief,
Directives Management Branch, Farmers
Home Administration, U.S. Department
of Agriculture, Room 6346, Washington,
DC 20250. All written comments made
pursuant to this notice will be available
for public inspection during regular
work hours at the address given above.

* These comments may be for, against

and/or suggest an alternative to the
proposal.

FOR FURTHER INFORMATION CONTACT:

. Thomas D. Campbell, Loan Specialist,

Business Management and Development
Division, Room 5438, South Agriculture
Building, 14th and Independence
Avenue, SW., Washington, DC 20250,
telephone 202-447-5428, The Draft
Impact Analysis describing the options
considered in developing this proposed
rule and the impact of implementing
each optipn is available upon request
from Mr. Joseph Linsley, Chief,
Directives Management Branch, USDA
Washington, DG 20250, (202) 447—4057.
SUPPLEMENTARY INFORMATION: This
proposed action has been reviewed
under USDA procedures established in
Secretary's Memorandum 1955 to
implement Executive Order 12044, and
has been classified "not significant”.
Applications are subject to State and
Areawide clearinghouse review
pursuant to procedures in Part I,
attachment A of OMB Circular No. A-95
(Revised).

FmHA proposes to amend § 1842.17 of
Subpart A of Part 1942, and § 1980.451 of
Subpart E of Part 1980 and establish a
new Subpart O, Part 1940, Chapter
XVIII, Title 7, Code of Federal
Regulations. Therefore, as proposed
Chapter XVII of Title 7 is amended as
follows:

PART 1940—GENERAL

1. As proposed, Subpart O of Par! 1840
is added and reads as follows:

Subpart O—Linking Job Opportunities In
the Business and Industry and Community
Programs of FmHA ¥ith the Long-term
Unemployed

Scc.

1940.701

1940.702

1940.703

1940704 Policy.

1940.705 Definitions.

1940.706-1940.715 {Reserved]

1940.716 Implementation.

1940717 Content of employment plans.

1940.718 Applicable programs and projects.

1940.719 Reporling the job linkage.

1940.720 State supplement.

19840.721-1940.750 [Reserved]

Exhibit A—Interagency Agreement Between
the Farmers Home Administration of the
Department of Agriculture and the
Employment and Training
Administration of the Depariment of
Labor

General.

Purpose.
Background.

Exhibit B—Employment and Training
Administration Regional Coordinators
for Employment Initiatives

Exhibit C—Employment Plan for Making.
Permanent Jobs Available to the Long- |
term Unemployed. Information To
Accompany FmHA Applications.

Authority: 7 U.S.C. 1988; delegation of
authorily by Secretary of Agriculture, 7 CFR

2.23; delegation of authority by Assistant

Secrelary for Rural Development, 7 CER 2.70.

Subpart O—Linking Job Opportunities
in the Business and Industry and
Community Programs of FmHA With
the Long-Term Unemployed

§1940.701 General

A joint Interagency Agreement has
been entered into between Farmers
Home Administration (FmHA) and the
Employment and Training
Administration (ETA) of the U.S.
Department of Labor (DOL) {see Exhibit
A attached). The Agreement provides
for specific employment goals ot be
established for FmHA Business and
Industry (B&I), Community Facilities
(CF), Water and Waste Disposal
(WWD), and Industrial Development
(ID) loan and/or grant programs with
respect to persons eligible under the
Comprehensive Employment angd
Training Act (CETA). However, FmHA
has chosen not to implement the
employment goals for the Industrial
Development Grant program at this time
but desires the program be considered in
the prior rule process. The Agreement
will necessitate coordination and
cooperation between FmHA State and
District Offices and ETA Regional
Coordinators to implement this initative.
Exhibit B provides a listing of ETA
Regional Coordinators. Exihibit C
discusses employment plans and
provides a suggested format for an
employment plan.

§ 1940.702 Purpose.

This Subpart establishes the policy
and procedures for filling the permanent
jobs created by FmHA Business and
Industry and Community Programs with
CETA-eligible employees.

§ 1940,703 Background.

FmHA funded projects should benefit
the long-term unemployed and low
income persons. Targeting the jobs
created to those who need them most
supports FmHA'’s primary goals of
reducing umemployment and
underemployment, and increasing the
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. income of residents of rural areas. This
policy gives emphasis to the use of
employment and training programs as
an economic development tool. The
availability of a skilled labor force-is-
recognized as an incentive in business
location and expansion decisions. The
ability to provide this skilled work force
is a tool which should be used along
with other-economic development tools,
such as public works and business
loans. :

§ 1940.704 Policy.

To assure that the permanentjobs -
created by its programs benefit the long-
term unemployed, FmHA will work with
applicants to establish appropriate
employment plans. Such plans will be:
developed in cooperation with the local
employment and training provider(s)
and will be designed to create

. permanent jobs through-direct FmHA
investments. (Note: To facilitate the re-
employment of dislocated workers, the
procedures for developing-an
employment plan will also apply to
requests for assistance in areas suffering
from Sudden and Severe Economic
Dislocation. See Section 1940.705(e) of
this subpart). An important part of this
policy is to encourage a labor pool at the
local level; therefore, FmHA will work
with States, economic development
districts, and communities to encourage
the development of continuing
procedures to coordinate job'training
with development activity.

§ 1940.705 Definitions.

(a) Comprehensive Employment and
Training Act (CETA). The U.S. L
Department of Labor's Employment and
Training Administration sponsors and
supports many programs to help people
get jobs and services such-as counseling
and training to prepare thenr for jobs..
All States and cities; counties, and.
combinations of local units with.
populations of 100,000 or more receive'
direct Federal grants under CETA to
design and administer comprehensive
employment and training programs. that"
serve the needs of their areas. These
State and local units, called. “prime’
sponsors,” operate the projects
themselves or contract with other
groups to provide services. Generally,
States are responsible for programs in
areas that do not meet the population
criterion to receive Federal funds
directly. Under the act as amended,
economically disadvantaged persons
who are unemployed or-underemployed
can get training, upgrading, refraining,

education, and other services designed -

to qualify them: for jobs.

{b) Dislocated Worker is defined as a
person affected by structural changes in
the area economy, and upon whose
unemployment, community eligibility for
Sudden and.Severe Economic-
Dislocation Program assistance has
been based (see SSED below).

(c) Employment and Training
Providers are agencies and
organizations which offer services or
programs to assist individuals in
preparing for or finding jobs. Normally,"
these providers will be public or private
nonprofit agencies which do-not charge
a fee for services. They include:

(1) The State or local government,
acting as'CETA prime sponsar;

(2) The State Employment Security
Agency (Job.Service);

(3) The Welfare Incentive {Win)
program, generally operated by the Job

Service;

(4) Job Corps Centers;

(5) Young Adult Conservation Centers
(operated by the Departments of
Agriculture and Interior);

(6) Apprenticeship programs'
(operated by an employer and/or
relevant unions) and preapprenticeship
training'programs (operated by a variety
of local institutions); .

(7) Cornmunity based organizations
such as Opportunities Industrialization

" Center (OIC), the Urban League, Service

Employment and Redevelopment (SER),
Jobs.for Progress, Inc. {Often CETA
subgrantees); : ‘

- (8) Skill Centers and State vocationa
and technical education schoolsy

((Si)] Community and junior colleges;:
an

(10) Other agencies or organizations in
the local area.

(d) Long-term unemployed is defined
as persons who are eligible for programs
under CETA, Eligibility-criteria for. °
CETA are generally characterized by a
period of unemployment and a low -
family income (see U.S. Department of
Labor, Employment and Training
Administration 20 CFR Parts 675-680
CETA Regulations). In filling created
jobs through FmHA financial assistance
with this population, FmHAS does not
intend to.burden applicants with
extensive procedures for certifying, the
unemployment and income status of
persons referred to the jobs. Rather,
FmHA strongly encourages applicants to
develop employment plans in
cooperations with the CETA prime
sponsor to assure that referrals are
CETA eligible. If a CETA prime sponsor
is unable to provide training or referrals

. for a particular project, FmHA

applicants should approach other.
employment and training providers if
any are available in the area. Most of
these are familiar with eligibility criteria

 for CETA. In fact, many are CETA

subgrantees and serve the CETA-
eligible—or similar—-population.
(e) Sudden and severe economic
dislocation (SSED) assistance is.
provided through the Economic

" ‘Development Administration (EDA) of

the Department of Commerce, It is
designed for areas impacted, or
anticipating impact, by economic

- dislocations involving structural

changes in their economy. These
structural changes may result from a
variety of circumstances, such as the
closing or threatened closing of a major
employer, or from the impact of rapid
rises in population associated with the

. establishment of new, major job centers.

The goal of SSED assistance is to help
an area adjust to changes and lay the

- foundation for orderly economic growth
- and permanent jobs. In order to qualify

for EDA, SSED program assistance,
eligible dislocations must have occurred
within the preceding 12 months or be.
expected to occur within 2 years, and
must meet the test of impact severity:
(1) If the unemployment rate of the
applicable labor market area or
Standard Metropolitan Statistical Area
(SMSA) exceeds the National average,
dislocation in areas not in the SMSA
must amount to 2 percent of the
employed population or 500 direct jabs.
(2) If the unemployment rate of the
applicable Labor Market area or SMSA

. is equal to or less than the National

average, dislocation in areas not in the
SMSA must amount to 4 percent of the
unemployed population or 1,000 direct

. jobs.
* § 1940.706-1940.715 [Reserved]
© §1940.716 implementation.

To implement FmHA's policy on job
linkage:

(a) The time for developing an
employment plan is at the beginning of
the FmHA project development process.
FmHA will require an employment plan
in all applications for direct job creating
projects except as provided in § 1940.718

. (b) and (¢). The quality of the
, employment plan will be a significant,
- but not necessarily overriding, factor in

funding decisions. All applicants will
develop employment plans in their
projects regardless of size..

(b) FmHA has established an initial

. Agency National goal,that 20 percent of

the jobs created as a direct result of
FmHA financial assistance will be filled

. by the long-term unemployed, as defined

in Section 1940.705(d). In order ta meet
or exceed this national goal, each State
Office should strive to.have at least 20
percent of the employment opportunities
resulting from appropriate State FmHA
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investments filled by the longterm
unemployed. However, the State
Director may encourage a different
percentage for individual projects
depending upon the industry or project
being assisted, the skill levels of the
jobs, the capacity and effectiveness of
the local employment and training
provider(s), and the nature of the FmHA
applicant,

§ 1940.717 Content of employment plans.

An employment plant will have
numerical goals for employing the long-
term unemployed and rational
procedure for achieving these goals. The
plan should identify the number and
title of jobs which will be created, the
appropriate local employment and
training provider(s) which will assist in
implementing the plan, and the
procedures to be followed for recruiting,
training and placing the long-term
unemployed. The focus of the
employment plan is on the permanent
jobs created by the FmHA investments.
Exhibit C gives more details on the
content of an employment plan.

§ 1040.718 Applcable programs and
projects.

All applications of FmHA assistance
under B&I and Community Programs
should be accompanied by one of the
following, according to the particular
situation. Those pfojects funded by
FmHA will be coordinated with
employment and training programs.

(a) For projects with readily
identifiable permanent jobs. A
completed employment plan or a
progress report on the efforts made to
date on the development of a plan,
including timetable and for establishing
the plan and an explanation of why it
has not been completed.

(b) For projects which will create
permanent jobs in the future that are not
yet identified. An explanation by the
applicant of the planned arrangements
in hiring the long-term unemployed for
jobs which will be established in the
future. (This approach should be used
for such projects as industrial parks
when the specific tenants have not been
identified.)

(c) For projects which are not
designed to create direct permanent
jobs, projects which are designed to
create jobs requiring specialized skills
which local training programs cannot
provide, or projects which will create so
few jobs that an employment plan is not
practical. If it is determined that an
employment plan is not applicable to an
FmHA project (e.g., one which is not
designed to create direct permanent
jobs), this inapplicability must be
explained in writing by the applicant.

$ 1940.713 Reporting the job Nnkage.

The State Director or designee will
ensure that information necessary for
accurate and timely reporting is entered
into the Rural Community Facilities
Tracking system (RCFTS), (FmHA
Instruction 2033-F, “Records"). Form
FmHA 2033-38, “Rural Community
Facility and Facility's Funding Data,”
will be used to record the number of
CETA eligible persons pro]ected to be
employed and}) or employed in
accordance with the employment plan.
Periodically but no later than March 1
and September 1 of each year, such
information will be updated and verified
through information obtained from site
visits and/or borrower submissions. The
State Office is responsible for
maintaining such information and must
be informed of any actions which have
to be reported on the RCFTS.

§ 1940.720 State supplement.

The FmHA State Director may issue a
State supplement, consistent with these
regulations, to properly implement the
policies of the Agreement.

§ 1940.721-1940.750 [Reserved]

Exhibit A~Interagency Agreement Between
the Farmers Home Administration of the
Department of Agriculture and the
Employment and Training Administration of
the Department of Labor

I, Purpose

In an effort to effectively implement the
Interagency Coordinating Council's
Employment Initiatives, this Agreement
specifies the process by which the
Employment and Training Administration
(ETA) of the Depariment of Labor (DOL) and
the Farmers Home Administration (FmHA) of
the  Department of Agriculture will coordinate

their programs to ensure that the maximum
feasible number of jobs created by FmHA's
Business and Industrial Loan (B&I),
Community Facilities Loan (CFL), Water and
Waste Disposal Loans and Grants (WWD),
and Industrial Development Grant (IDG)
programs * go to persons eligible for
assistance under the Comprehensive
Employment and Treining Act, as amended,
or persons who are currently CETA
participants (hereafter referred to as CETA
eligible persons).

II. Scope

In order to accomplish the purpose of this
Agreement, the provisions set forth herein
relate to (1) specific employment goals to be
established by FmHA with respect to CETA
eligible persons; (2) operational procedures to
be used byFmHAandEl‘Amlchxcnng
these employment goals; (3) reporting and
monitoring; and {4) provision for technical
assistance and training to facilitate placing
CETA eligible persons in permanent jobs

“created by Federal economic development

activities,

*These programs are subsequently referred Jo as
FmHA's developmental programs.

I, Employment Goals

Consistent with its legislative mandate to
stimulate commercial and industrial
development in rural areas as well as to
increase emp'oyment opportunities for the
long-term unemployed, FmHA agrees to the
following provisions:

1. As a fisal 1980 goal, 20 percent of tke
permanent jobs created by its developmental
programs will ke filled by CETA eh'gihle
persons;

2. As a minimum, reguire that employment
goals equivalent to the Agency's overall goal
be established for projects having an
employment impact; and

3. By no later than September 1 of each
year, in conjunction with the ETA, FmHA
will review the current annpal employment
goal and experience and set the goal for the
next fiscal year by September 20.

IV. Operalional Procedures
A.FmHA

To achieve the employment goal that kas
been establsihed for fiscal year 1960 as well
as those of succeeding years, FmtiA will
institute the following cperational
procedures:

1. Provide ETA with List of Employment
Injtiatives Coordinators—FmHA will pravide
each ETA Regional Administrator with the
names, addresses, and telephone numbers of
the State FmHA Employment Initiatives
Coordinators in their respective region.

2. Initiate Consullation—When an FmHA-
funded project will result in the creation of
new, permanent jobs, an employment plan
will be developed by the FmHA applicant,
working in conjunction with appropriate
FmHA staff, initiating formal consultaticn
with a CETA prime sponsor or other
employment/training provider as early as
possible during project development
{preapplication, application stages). FmHA’s
staff will advise the applicant to consult first
with the CETA prime sponsor in order to
target a portion of the jobs created to CETA
eligible persons. Continuing consultation is
expected throughout the preaprlication,
application, project funding, and project
implementation stages.

3. Employment Plan—Applicants seeking
assistance under FmHA’s developmental
programs will be expected to complete an
employment plan as part of their application
for assistance when new, permanent jobs will
result from such support. The determination
as to whether new, permanent jobs will be
created will be made by FmHA staff and the
applicant as early as possible during project
development (preapplication, application
stages). If an employment plan is nat
appropriate, an explanation of why itisnat
must be submitted with the application. The
employment plan shall include the followirg
elements:

a. The total number and titles of jobs to be
created by the project;

b. The toal number, specific titles and
timing of jobs to be made available to CETA
eligible persons;

c. The skill requirements for the jobs that
are being made available to CETA eligihle

ons;

d. The Linkage Process:
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1, Name of employment and training
provider (e.g., CETA prime sponsor or CETA
subgrantee) that is assisting the applicant in
developing and implementing the
employment plan, (Include name of
responsible person, address, and telephone"
number.)

2, Identification of employment and - .
training programs to be applied in preparing
and/or referring qualified persons to
available jobs. Indication of how they will be
used and any special conditions required by
the employer (e.g., number of referrals per
vancancy to be filled, timing of referrals),

3. Identification of the roles and
responsibilities of the participants in the
employment plan (i.e., FmHA-applicant;
FmHA beneficiary, if different from
applicant; CETA prime sponsor or other
employment and training provider).

4. Indication or procedure and-schedule for
implementing the employment plan.

e. Provide the signature,of persons or
agency representatlves party to the
employment plan (i.e, FmHA applicant;
FmHA beneficiary, if different from
applicant; CETA prime‘sponsor or other
employment and training provider).

4, Notification—Upon approval of a project
which includes or will include an
employment plan. FmHA's staff will notify
the CETA prime sponsor or other -
employment/training provider signatory to
the employment plan, as well as the ETA

“Regional Employment Initiatives Coordinator
in order to activate the employment/training
system to prepare CETA eligible persons for
the jobs.

8. Certification of Eligibility—FmHA and
its fund recipients will work with CETA -

" prime sponsors and the ETA delivery ’
system* in certifying the eligibility of persons
who may be eligible for CETA assistance, but
are not CETA participants when such
persons are to fill jobs resulting from EDA'
projects.

8. Identifying Alternate Emponment/
Training Provider—When the local prime
sponsor is unable to assist FmHA'’s staff and -
applicant in developing and implementing an
employment plan, FmHA's staff may call
upon the ETA Employment Initiatives
Coordinator to discuss an alternate
employment/ training provider who might
provide the necessary services.

B.ETA

The employment and Training ¢
Administration recognizes that linking its
- employment and training programs with
FmHA's development programs can result in
increased permanent employment
opportunities for CETA eligible persons, and
agrees to facilitate this linkage by
undertaking several activitjes:

1. Provide FmHA with List of Prime
Sponsors—The Employment and Training
Administration will provide each FmHA
State Director with an updated list of CETA
prime sponsor directors and regional ETA
Employment Initiatives Coordinators, along
with their telephone numbers and addresses.

2. Staff—ETA will require each Regional
Administrator and prime sponsor to identify

*ETA delivery system to the Job Service, Work
Incentive, (WIN) Program, Bureau of Apprenticeshlp
and Training, and Job Corps.

an Employment Initiatives Coordinator to
assume respbnsibility for coordinating
activities related to the Employment

Initiatives. To the extent possible, personnel -

assigned these functions at the Federal and
local levels and should be the same staff that
has been assigned to the Private Initiatives
Program,

3 Responszbdltxes of Employment
Initiatives Coordinators—The designated
Employment Initiatives Coordinators
assigned to coordinate activities related to
the Employment Initiatives in each of the
regions by ETA and at the local level by .
prime sponsors will assist FmHA'’s staff and
applicant in developing and implementing the
employment plan delineated above. The
Employment Initiatives Coordinators also
will be responsible, at their respective levels,
for monitoring the progress of the FmHA
funded projects in order to undertake the
necessary CETA activities (e.g., employment,
training, recruiting, screening, referral, and
counseling services) at the appropriate time
to place CETA eligible persons in permanent
jobs created by FmHA's programs.

4, Identifying Alternate Employment/
Mning Provider—When the local prime
sponsor is unable to assist FmHA's staff and
applicant in developing and implementing an
employment plan, the FmHA's staff may call
{ipon the ETA Employment Initiatives
Coordinator to discuss an alternate
employment/training provider who might
provide the necessary services,

5. Assist FmHA in Describing CETA
Programs and Participants—Consistent with
available funds, ETA will assist FmHA in
involving its applicants in employment/
training programs by developing and
publishing information packets geared to the
private sector, focusing on the availability
and benefits of employment/training
-~ resources, including various tax credits.

6. Certification of Eligibility—Prime
sponsors and the ETA delivery system,
working with FmHA and its fund recipients,

.will certify the eligibility of all persons who

fill jobs resulting from FmHA's projects.
V. Reporting/Monitoring

In order to keep the Interagency
Coordinating Council (IACC), the Office of
Management and Budget (OMB), and each of
the participating agencies informed of the
progress being made in filling permanent jobs
which result from FmHA's investments with
CETA eligible persons, FmHA and ETA agree
to the followmg reporting/monitoring
provisions:

A, Effective"April 1, 1980, and on a semi-
annual basis thereafter (October 1 and April
1), FmHA will submit reports to OMB. These
reports shall include the total number of
projects funded for the six month and annual
periods, the Federal dollars committed by
program type, the number of permanent jobs

- anticipated, the total number of actual jobs

created, and the number/percent of jobs to be
filled by CETA eligible persons.

B. Effective April 1, 1980, and on a semi-
annual basis thereafter (October 1 and April .
1), ETA will submit reports to OMB. These
reports shall include the total number of
employment plans that prime sponsors and
other ETA instrumentalities have entered into
with FmHA and its grantees, the total number

of lobs projected for CETA eligible persons,
and the total number of CETA eligiblo
persons actually placed in jobs created by
FmHA's developmental programs.

VI. Technlcal Assistance

To facilitate and promote the placement of
CETA eligible persons in permanent jobs
resulting from FmHA assistance, both ETA
and FmHA agree to provide the following
technical assistance:

1. Whenever necessary, the agencios will

‘brief each other's staff on programmatic and/
or procedural changes affecting the
implementation of the Employment
Initiatives.

2. Jointly develop and publish promotional
information on the placement of CETA
eligible persons in permanent jobs created by
FmHA investments,

3. As necessary, jointly conduct
interagency workshops/seminars related to
the Employment Initiatives, assessing
experiences and focusing on techniques and
strategies to be used to implement the
Employment Initiatives more effectivoly,

VIIL Duration

This agreement shall remain in effect
through November 1, 1882, ETA and FmHA
will, however, jointly review the provisions
herein on an annual basis (prior to September
30) in order to make any necessary
modifications. The operational procedures
that are being utilized by FmHA and ETA to
achieve FmHA's employment goal will be
given particular attention during each annual
review.

For the Department of Labor,

Ernest G. Green,

Assistant Secretary for E’mplo yment and
Training.

November 28, 1979.

For the Department of Agriculture,
Alex P. Mercure, .
Assistant Secretary for Rural Development,
November 16, 1979,

Exhibit B—Employment and Training
Administration

Regional Coordiriators for Employment
Initiatives

Region I—Boston; Francis Currie, 617-223~
6443, Executive Assistant,
sRegion Il—New York; Charlotte Williams,
212-944-3228, Special Assistant for the

FRC.

Region III—Philadelphia; Edwin Strong, 216-
598-8405, PSIP Coordinator.

Region IV—Atlanta; Jim Watts, 404-881-4800,
PSIP Coordinator.

Region V—Chicago; Jane Mellon, 312-353-
4683, PSIP Coordinator.

Region VI—Dallas; Jack Nelson, 214~767-
4977, Deputy Associate, Regional
Administrator.

‘Region ViI—Kansas; Bob Hanson, 816-374-
3798, Executive Assistant to the Reglonal
Administrator.

Region VIlII—Denver; Wayne Thompson. 303~
837-3181, Assoclate Regional
Administrator.

Region IX—San Francisco; Phillip Cranford,
415-556-5279, Executive Assistant to tho
Regional Administrator,
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Region X—Seattle; Carolyn Graves, 206-442-
7700, Special Assistant to the Regicnal
Administrator.

Exhibit C—Employmeunt Plan for Making
Permanent Jobs Available to the Long-Term
Unemployed

Information to Accompany FmHA
Applications

From the beginning of this Administration
the Farmers Home Administration (FmHA)
had a mandate to make some of its financial
assistance available =o that the long-term
unemployed could find and keep jobs. In
order to ensure this linkage between the jobs
and the long-term unemployed, FmtA
requires an employment plan to be déveloped
and submitted by all FmHA Business and
Industry (B&I) and Community Program
applicants who create new long-term jobs
which can be filled by persons trained or
referred by local employment and training
providers.

The employment plan is not intented to be
a burden. When properly developed and
- implemented, it can bring a wide range of
employment and training resources as well as
tax credit benefits to bear on the needs of
individual private employers. In addition, the
employment plan will enable cities, counties
or districts to enlist additional resources to
carry out their economic development
programs.

An employment plan should embody an
agreement between or among the FmHA
public or private sector applicant, the project
beneficiary (ies), (if not the FmHA applicant),
and the local employment and training
provider. These organizations should be the
key actors in the developement and
implementation of an employment plan. A
significant role could be played by the local
economic development agency when it is not
the applicant organization.

If circumstances beyond the control of the
FmHA applicant do not permit the
completion of the employment plan before
submission of the project application to
FmHA, the submission should not be
delayed. An employment plan should be
submitted, however, that indicates the
barriers to completing the plan and what
steps will be taken and in what time frame to
develop the plan fully.

If the permanent jobs that will be created
by the FmHA project cannot be identified at
the time of application, the applicant should
indicate the institutional arrangments and
procedures that will be pursued to ensure
that the appropriate employment plan will be
developed in a timely fashion.

The employment plan should always be
brief (usually not more then 2 to 3 pages),
realistic, and responsive to the key question:
How will the long-term unemployed be
assured of being considered for the jobs
produced by this project?

The following is a suggested format for an
employment plan. Any particular project may
have needs or benefits that would suggest a
different format. Any format is acceptable as
long as the basic information is provided.

Suggested Employment Plan Format

1. Identify total number and titles of jobs to
be created or saved by this project.

2, Identify the goals for the total number,
titles and timing of jobs to be made available
to long-term unemployed.

3. Identify the skill requirements for the
jobs that are being made available.

4, The Job

a. Name of employment and training *
provider {e.g.. CETA prime sponsor or
subgrantee) that is assisting applicant in
developing and implementing this
employment plan. (Include name of
responsible person, address, and telephone
number).

b. Identify employment and training
programs and resources and tax benefits to
be applied in preparing and/or referring
qualified persons to available jobs. Indicate
how they will be used and any special
conditions required by the employer (e.g.
number of referrals per vacancy to be filled,
timing of referrals),

¢. Identify the roles and responsibilities of
the participants in the employment plan (i.e,
FmHA applicants, beneficiary, if different
from applicant, employment and training
provider and local economic development

- agency, if not the applicant),

d. Indicate steps to be taken and schedule
for implementing plan.
5. Provide the signatures of persons or

agency representatives party to the -

employment plan (i.e., FmHA applicant,
beneficiary, if different from applicant;
employment and training provider; and
economic development agency, if not the
applicant).

PART 1942—ASSOCIATIONS

Subpart A—Community Facility Loans
2. As proposed, § 1842.17(j)(8) is
added and reads as follows:

§ 1942.17 Appendix A~Community
facllities.

* * * * *
(i) General requirements.
® * * - -

(9) Employment Plan. All applicants
for assistance to fund projects which
will create new, permanent employment
opportunities will be required to develop
an employment plan as required by
Subpart O of Part 1940 of this Chapter
and the following:

(i) The plan must be approved by
FmHA before loan closing or starting
construction, whichever is first. The
requirements and benefits of the plan
should be discussed with the applicant
at the preapplication conference and a
copy of Exhibit C of Subpart O of Part
1940 of this Chapter should be provided
as a suggested format.

(ii) Normally the applicant will be
required to contact the appropriate
Comprehensive Employment and
Training Act (CETA) Prime Sponsor for
assistance in developing the plan. The
plan should include an agreement
between the applicant and the CETA
Prime Sponsor that the CETA Prime

Sponsor will provide training and/or
referrals for future employment needs of
the applicant.

(iif) FmHA staff will provide
assistance as necessary to insure that
formal consultation between the
applicant and a CETA Prime Sponsor is
initiated as early as possible during
project development and continues as
needed throughout the preapplication,
application, project funding, and project
implementation stages.

(iv) When a local CETA Prime
Sponsor is unable to assist the FmHA
applicant in developing and
implementing an- employment plan,
FmHA staff should contact the ETA
Regional Coordinator for Employment
Initiatives and determine an alternate
employment/training provider to
provide the necessary services. An
exception may be made to the
employment plan requirements for a
particular project, if the State Director
determines that:

(A) Diligent efforts to meet the
requirements have been made; and

{B) No suitable employment/training
provider is available or no suitable
CETA eligible persons are available for
employment.
L 2 o *

- *

PART 1980—GENERAL

Subpart E~Business and Industrial
Loan Programs

3. As proposed a new paragraph
{i)(19) is added to § 1980.451 and
§ 1980.451, paragraph B.4 under the
heading Administrative is amended to
read as follows:

§ 1980.451 Flling and processing.

- * *

(i] LR

{19) an employment plan as specified
in 7 CFR 1940-0.
* * * k] *
Administrative
» * * » *

B. The State Director:
. L 4 L ] - *

4. par (f) Preapplications are not to be
accepled or processed unless a lender has
agreed in writing to finance the proposal. The
preapplication letter is a joint letter prepared
by the applicant and lender.

To assure that employment
opportunities created by the proposal
are directly linked to the unemployment
rate, the State Director will work with
applicants to establish an employment
plan. Such plan will be developed in
cooperation with the local employment
and training provider{s) and will
specificially address. the permanent jobs
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being directly created by the proposed
loan. Exhibits A and C to FmHA
Instruction 1940-O provide further detail
on employment plans. Exhibits B and C
should be provided to the applicant for
information and a suggested format at-
time of application.

* * * * *

. Note.~This document has been reviewed
in accordance with FmHA Instruction 1901-
G, “Environmental Impact Statements.” It is
the determination of FmHA that the proposed
action does not constitute a major Federal
action significantly affecting the quality of
the human environment an in accordance
with the National Environmental Policy Act
of 1969, P.L. 91-180, en Environmental Impact
Statement is not required.

(7 U.S.C. 1989; delegation of authority by
Secretary of Agriculture, 7 CFR 2.23; i
delegation of ruthority by Assistant .
Secretary for Rural Development, 7 CFR 2.70)
Dated: August 20, 1980,

Gordon Cavanaugh,
Administrator, Farmers Home
‘Administration,

[FR Doc. 80~27104 Filed 9-3-80; 8:45 am]
BILLING CODE 3410-07-M

DEPARTMENT OF COMMERCE
International Trade Administration
15CFRCh. Il

Request for Comments on Effects of
Forelgn Policy Export Controls

AGENCY: U.S. Department of Commerce,
International Trade Administration,
Office of Export Administration. -
ACTION: Proposed rule; solicitation of
comments. -

SUMMARY: Section 6 of the Export
Administration Act of 1979 provides that
export controls imposed for foreign
policy reasons expire one year after
imposition unless extended. In
preparation for revision or extension of
controls on January 1, 1981, the
Department is seeking comments on
“how controls imposed or extended
effective Janiiary 1, 1980, and
subsequently, have affected exporters
and the general public. - .=
DATE: Comments should be received by
* November 3, 1980 to assure full
consideration in formulation of contro}
policies.
ADDRESS: Written comments (six copies,
when possible} should be sent to: Mr.
Richard J. Isadore, Acting Director,
Operations Division, Office of Export -
Administration, Room 1617M, U.S.
Department of Commerce, Washington,
D.C. 20230, S :
FOR FURTHER INFORMATION CONTACT:
Daniel E. Cook, Assistant to the

g

Director, Policy Planning Division,
Office of Export Administration, U.S. -
Department of Commerce, Washington,
D.C. 20230, Telephone: (202) 377-4159.

SUPPLEMENTARY INFORMATION: The
Export Administration Act of 1979, for
the first time, provided legislative
criteria for the imposition, extension, or
expansion of foreign policy export
controls. Subsection 6{a){2) of the Act
provides that:

"Export controls maintained for foreign policy

purposes shall expire on December 31, 1979,

_ oroneyear after imposition, whichever is

later, unless extended * * * Any such
extension and any subsequent extension
shall not be for a period of more than one
year.

.

Foreign policy controls were imposed
or extended effective Jantary 1, 1980,
covering international terrorism, )
regional stability, South Africa and
Namibia, human rights, embargoes
communist countries and the oil and gas
equipment for the Soviet Union. At the

same time, the Department announced ~

that nuclear nonproliferation controls
continued in effect pursuant to section
17(d) of the Act and section 309(c) of the
Nuclear Nonproliferation Act of 1978.
For details on these controls, see 45 FR.
1585 January 8, 1980, er Export
Administration Bulletin (EAB} No. 201 of
January 25, 1980. Subsequently, foreign
policy controls have been imposed on
agricultural products to the USSR (45 FR
1883, January 9, 1980, and 45 FR 8289,
February 7, 1980, or EAB No. 201,
January 25, 1980 and EAB No. 203,
February 15, 1980); phosphates to the
USSR (45 FR 8293, February 7, 1980, and
45 FR 24458, April 10, 1980 or EAB No.
203, February 15, 1980 and EAB No, 205,
June 9, 1980); transactions related to the
1980 Summer Olympics (45 FR 21612,
April 2, 1980, or EAB No. 204, April 18,
1980); and truck engine assembly lines
for the Soviet Kama River Truck
Comiplex (45 FR 30617, May 9, 1980, or
EAB No. 205, June 9, 1980). Controls to
combat international terriorism have
been expanded {45 FR 33955, May 21
1980, or EAB No. 205, June 9, 1980), and
conirols on shipments to the USSR of
agricultural-products, phosphates, and
oil and gas equipment were expanded to
encompass Afghanistan (45 FR 37415,
June 3, 1680, or EAB No. 205, June 9,
1980). :

Although certain of these controls

. would not normally expire on December

31,1980, the Department is considering
extending or revising them effective
January 1, 1981, A uniform renewal date
for all foreign policy controls could
increase consistency and assure

maximum public interest and
participation in the review process.

The Act requires the following criteria
to be considered when imposing,
expanding, or extending foreign policy
export controls:

(1) The probability that such controls
will achieve the intended foreign policy
purpose, in light of other factors,
including the availability from other-
countries of the goods or technology
proposed for such control;

(2) The compatibility of the proposed
controls with the foreign policy
objectives of the United States,
including the effort to counter
international terrorism, and with overall
United States policy toward the country
which is the proposed target of the
controls;

(3) The reaction of other countries to
the imposition or expansion of such
export controls by the United States;

(4) The likely effects of the proposed

- controls on the export performance of

the United States, on the competitive

. position of the United States in the

international economy, on the
international reputation of the United
States as a supplier of goods and
technology, and on individual United
States companies and their employees
and communities, including the effects
of the controls on existing contracts;

(5) The ability of the United States to
enforce the proposed controls
effectively; and

(6) The foreign policy consequences of

- not imposing controls,

The Department is particularly
‘interested in the experience of

individual exporlers in complying with
these controls, with emphasis on
economic impact and specific instances
of business lost to foreign competitors.
Comments previously submitted will be
considered automatically and need not
be repeated, but the submission of
further information based on subsequent
experience is encouraged.

Parties submitting comments are
asked to be as specific as possible.
However, respondents are reminded
that the Department is soliciting only
information that may be quoted publicly.
No “confidential business information”
will be accepted. Any information so
designated will be returned to the
commenter.

All comments received before the
close of the comment period will be
considered by the Department in the
development of final regulations, While
comments received after thé close of the
commeént period-will be considered if
possible, their consideration cannot be
assured, .

All public comments will be a matter
of publicrecord and-will be available

s
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for public inspection and copying. In the
interest of accuracy and completeness,
comments in written form are preferred.
If oral comments are received, they must
be followed by written memoranda that
will also be a matter of public record
and will be available for public review
and copying. Communications from
agencies of the United States
Government or foreign governments will
not routinely be made available for
public inspection.

The public record concerning these
comments will be maintained in the
International Trade Administration’s
Freedom of Information Records
Inspection Facility, Room 3012, U.S.
Department of Commerce, 14th Street
and Constitution Avenue NW.,
Washington, D.C. 20230.

Those comments previously submitted
are already in this facility. Records in
this facility, including written public
comments and memoranda summarizing
the substance of oral communications,
may be inspected and copied in
accdrdance with regulations published
in Part 4 of Title 15 of the Code of
Federal Regulations. Information about
the inspection and copying of records at
the facility may be obtained from Mrs.
Patricia L. Mann, the International
Trade Administration’s Freedom of
Information Officer, at the above
address or by calling (202) 377-3031.
(Secs. 6, and 13, Pub. L. 96-72, 93 Stat. 503, to
be codified at 50 U.S.C. App. 2401 et seq.;
Executive Order 12214, 45 FR 29783 (May 6,
1980); Department Organization Order 10-3,
45 FR 6141 (January 25, 1980); International
Trade Administration Organization and
- Function Order 41-1, 45 FR 11862 (February
22,1980))

Dated: August 27, 1980.

Eric L. Hirschhorn,

Deputy Assistant Secretary for Export
Administration,

[FR Doc. 8026784 Filed 9-3-80; 8:45 am}

BILLING CODE 3510-25-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Social Security Administration

20 CFR Part 416
. [Regulations No. 161

Supplemental Security Income for the
Aged, Blind, and Disabled; Eligibility;
Amount of Benefits; Residence and
Citizenship

AGENCY: Social Security Administration,
HHS.

ACTION: Proposed rule.

SUMMARY: We plan to revise and
reorganize our general rules on

eligibility (Subpart B) under the
Supplemental Security Income (S5i)
program. These rules describe who may
get SSI benefits, how long a person's
eligibility for benefits lasts, and the
reasons why a person who would
otherwise be eligible for SSI benelfits
might not get them. In addition, we have

_ created a new Subpart P in which we

have put our rules on residence and
citizenship.

DATES: Your comments will be
considered if we receive them no later
than November 3, 1980,

ADDRESSES: Send your written
comments to the Social Security
Administration, Department of Health
and Human Services, P.O. Box 1585,
Baltimore, Maryland 21203.

Copies of all comments we receive
can be seen at the Washington Inquiries
Section, Office of Information,
Department of Health and Human
Services, North Building, Room 1169, 330
Independence Avenue, S.W.,
Washington, D.C. 20201.

FOR FURTHER INFORMATIONR CONTACT:
Rita Hauth, Legal Assistant, Room 4234,
West High Rise Building, 8401 Security
Boulevard, Baltimore, Maryland 21235,
(301) 594-7112.

SUPPLEMENTARY INFORMATION: We have
relitled, rearranged, and rewritten the
rules in Subpart B as part of Operation
Common Sense, which is a Department-
wide effort to review, simplify, and
reduce the rules which are currently in
effect. We added subtitles to highlight
important rules and make them easier to
locate. In addition, we put into other
subparts rules that are currently in
Subpart B but do not belong there.

Definitions: We added a new section
(§ 416.201) to define terms that are used
throughout Subpart B. We are defining
the phrase “resident of a public
institution” in place of the phrase
“inmate of a public institution.” The
latter term is used in the Social Security
Aci, but is not defined and is also used
in current regulations. We do not intend
by this to change the kinds of
individuals covered by the current
regulations but rather to remove the
negative connotation of involuntary
confinement which is attached to the
word “inmate.” Our policy has always
been that a person need not be
involuntarily confined in order to be an
inmate.

In this connection we note that the
Federal Court of Appeals in Levings v.
Cualifano interpreted the phrase “inmate
of a public institution” in section
1611(e)(1)(A) of the Social Security Act
to refer to “persons confined in
institutions under some form of
restraint, not to persons whao reside at

facilities on a purely voluntary basis.”
We do not concur with this
interpretation and will be publishing a
ruling on this case indicating non-
acquiescense with the court’s opinion.

We are further revising the substance
of the definition of “resident of a public
institution” to more clearly express gur
longstanding policy that a person need
not receive the treatment or services
provided by an institution in erder to be
a resident of the institution. Current
regulations can be incorrectly
interpreted to require that a person
actually receive whatever treatment or
services he or she needs in order to be
considered a resident of a public
institution. The revised definition of
“resident of a public institution™ also
states that the person is a resident
regardless of whether the institution
requires payment.

We have also added definitions to
sections of these regulations where they

apply. .

Who May Get SSI Benefits: This rule
{§ 416.202) states that a person is
eligible for SSI benefits if he or she is

. aged, blind, or disabled; a resident of the '

United States; a citizen or national of
the United States or an alien who meets
cerlain requirements; has income and
resources within prescribed limits; and
files an application for SSI benefits.
Subpart B of the existing regulations
does not include the filing of an
application as a requirement for
eligibility. We have added it in this
NPRM to make sure that individuals
understand that they cannot receive SSI
benefits until they submit an application
to tHe Social Security Administration.
Initial Determination and
Redetermination of SSI Eligibility:
Section 416.203 explains what happens
when a person applies for SSI benefits
and when eligibility begins. Section
416.204 explains how and when we
conduct redeterminations to make sure
that a person is still eligible for benefits.
This section includes the changes made
by the interim rules published
November 7, 1979 (44 FR 64402).
Reasons Why Persons May Not Get
SSI Benefits for Which They Are
Otherwise Eligible: Sections 416.210
through 416.214 explain that persons
may not receive SSI benefits if: (1) they
do not apply for all other benefits for
which they may be eligible, (2) they are
residents of a public institution, (3) they
do not accept vocational rehabilitation
services, (4) they are medically
determined drug addicts or alcoholics
and do not accept or follow treatment,
or (5) they leave the United States. All of
these rules are consistent with the
purpose of the Supplemental Security
Income program—to establish a national
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program to provide income to aged,
blind, or disabled residents of the

United States who have limited income -

and resources. Persons having a right to
another kind of income are expected to
do whatever is necessary to getit.
Beneficiaries are also expected to do
what they can to overcome the
handicaps of disability, alcoholism, or
drug addiction.

Individuals who are residents of
public institutions throughout a month

.are not eligible for SSI benefits because
of a specific provision in the statute. In

* defining “throughout a month” existing
regulations provide that a resident must
remain in an institution continuously for
24 hours a day. We are omitting the "24
hours a day” in this NPRM to make the
rule conform to the current px‘actxcg of
encouraging residents to engage in
recreational and therapeutlc actwmes
outside the institution.

Qualified Individuals and Essential
Persons: The rules in §§ 416,220 through
416,224 apply only to persons who
received State assistance payments for
the aged, blind, or disahled for
December 1973. Some of these persons
had received an increased amount of
State assistance to provide for someone
-to live with them and give them needed
care and attention, These.persons may
continue to receive an additional
amount along with their SSI benefits,
We call a person to whom we are
paying SSI benefits under these
circumstances a “qualified individual®
and we call the one providing the
necessary care an “essential person”.
The rules describe how both are
affected under the SSI program and
what happens if a person no longer has
an essential person.

Residence and Citizenship: We made
a new Subpart P for the rules relating to
residence and citizenship for SSI

purposes. We have relocated these rules .

to give them equal emphasis with other
eligibility requirements. We have
retitled, rearranged, and rewritten them
for greater clarity. We have also
expanded the rules to include )
information that has been part of
operating instructions. First, we list

(§ 416,1602) the kinds of evidence that
prove that a person is a resident of the
United States. Second, we list

(8§ 416.1603) the kinds of evidence that
prove a person who lives in the
Northern Mariana Islands is a citizen of
the United States on an interim basis.
Third, we have'added (§ 416.1604) an
alien registration card issned by the
government of the Northern Mariana
Islands to the list of kinds of evidence
that prove lawful admission to the
United States for permanent residence.

Lastly, we have added to the list of
the kinds of evidence that prove
permanent residence in the United
States under color of law. Two of these,
(an Arrival-Departure Record (INS Form
I-94) endorsed “Voluntary Departure
Granted-Employment Authorized”, and
an Order of Supervision {INS Form I~
220B) indicating an indefinite stay of
deportation) are documents issued by
the Immigration and Naturalization
Service. The last is proof of an
individual’s presence in the United
States both before and continuously
after June 30, 1948. The addition of these
items puts into regulatmns guidelines
that personnel in social security offices
apply to determine whether individuals
are eligible for benefits.

Subpart B is a general statement of

-eligibility and refers to other subparts

for specific details and listings of

‘acceptable evidence. All requirements
. other than “Residence and Citizenship”

are already described in other, separate
subparts. We recognize that Subpart P is
out of sequence in Part 416 for an
eligibility requirement, but “P"” was the
first unassigned subpart available,
‘When all the subparts of Part 416 have
been rewritten they will be rearranged
in proper order.

Rate of SSI Benefit Payment for
Certain Eligible Persons in Medical
Care Facilities: Persons in medical care
facilities {hospitals, skilled nursing
facilities, intermediate care facilities)
where Medicaid pays over 50 percent of
their costs may be eligible for SSI

- benefits at a reduced rate. The rules in

Subpart B are currently the only source
of information on the benefit rate
payable to these people. We are moving
the benefit rate rule to a new section

(8 416.414) in Subpart D, “Amount of.
Benefits"” so that all information on
benefit rates is in a single location.

(Catalogue of Federal Domestic Assistance

- Program No. 13.807, Supplemental Security

Income Program) ,
Dated: March 10, 1980,

William J. Driver,

Commissioner of Social Security.

Approved: August 27, 1980.
Patricia Roberts Harris,
Secretary of Health and Human Services.
Part 4186 of Title 20 of the Code of
Federal Regulations is amended as
follows:
1. Subpart B of Part 416 is revised to
read as follows .

Subpart B—Eliglbihty

- General

Sec.

416.200 Introduction.

416.201 General definitions and terms used
in this subpart.

Sec.

416,202 Who may get SSI benefits,

-416.203 _Initial determinations of 85I
eligibility.

416.204 Redeterminations of SSI eligibility.

Reasons Why You May Not Get S$SI Benofits
for Which You Are Otherwiso Eligible

416.210 You do not apply for other benefits.

418.211 You are a resident of a public
institution,

416.212 You do not accept vocational
rehabilitation services.

418.213 You are a medically determined
drug addict or alcoholic and you do not
accept or follow treatment.

418.214 You leave the United Statoes.

Eligibility for Inceased Bonefits Bocauso of
Essential Persons

416.220 General.

416.221 Who is a qualified individual.

418.222 Who is an essential person,

416,223 What happens if you are a qualiffed
individual.

Authority.—Secs. 1102, 1602. 1611, 1614,
and 1631 of the Social Security Act as
amended, Secs. 211 and 212 of Pub. L. 93-66,
49 Stat. 647 as amended, 86 Stat. 1465, 86 Stat.
1468, 86 Stat. 1471, and 86 Stat. 1475, 42 U.5.C.
1302, 1381a, 1382, 1382c, and 1383, '

. Subpart B—Eligibility

General

§416.200 Introduction.

You are eligible for SSI benefits if you
meet all the basic requirements listed in
§ 416.202. You must give us any
information we request and give us
necessary documents or other evidence
to prove that you meet these
requirements. We determine your
eligibility and benefit amount for each
calendar quarter on the basis of the
income you receive and your resources
available within that quarter. You
continue to be eligible and receive
benefits unless you lose your eligibility
because you no longer meet the basic
requirements or because of one of the
reasons given in §§ 416.210 through
416.214.

§416.201 General definitions and terms

- used in this subpart.

“Calendar quarter” means a period of
three full calendar months beginning
with January, Apnl July, or October.

“Institution” means an establishment
that makes available some treatment or
services in addition to food and shelter

. to four or more persons who are not

related to the proprietor.

“Medical care facility” ‘means a
hospital (definied in section 1861(e) of
the Act), a skilled nursing facility

+ {defined in section 1861(j) of the Act). or

an intermediate care facility (defined in
section 1905(c) of the Act).

“Public institution” means an
institution that is operated by or
controlled by the Federal government, a
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State, or a political subdivision of a
State such as a city or county. The term
“public institution” does not include a
publicly operated community residence
which serves 16 residents or less.

“Resident of a public institution”
means a person who receives
substantially all of his or her fodd and
shelter in a public institution. The
person need not be receiving treatment
and services available in the institution
and is a resident regardless of whether
the resident or anyone else pays for all
food, shelter, and other services in the
institution. A person is not a resident of
a public institution if he or she is living
in a public educational institution {as
defined in § 404.320(c)(5)} and is
enrolled in or registered for the
education or vocational training
provided by the institution. A “resident”
of a public institution means the same -
thing as an “inmate” of a public
institution as used in section
1611(e)(1){A) of the Social Security Act.

“SSI” means supplemental security
income.

“State assistance” means payments
made by a State to an aged, blind, or
disabled person under a State plan
approved under title I, X, XIV, or XVI
(AABD) of the Social Security Act which
was in effect before the SSI Program.

“We"” or “Us” means the Social
Security Administration.

“You” or “Your” means the person
who applies for or receives SSI benefits
or the person for whom an application is
filed.

§$416.202 Who may get SSI benefits.

You are eligible for SSI benefits if you
meet all of the following requirements:

{a) You are—

(1) Aged 85 or older (Subpart H);

(2) Blind (Subpart I; or

(3) Disabled (Subpart I).

(b) You are a resident of the United
States (§ 416.1602), and—

(1) A citizen or a national of the
United States (§ 416.1603);

(2) An alien lawfully admitted for
permanent residence in the United
States (§ 416.1604); or

(3) An alien permanently residing in
the United States under color of law
(8 416.1605).

(c} You do not have more income than
is permitted {Subparts K and D).

(d) You do not have more resources
- than are permitted (Subpart L).

(e) You file an application for SSI
benefits {Subpart C).

§416.208 Initial determinations of SSI

- eligibikty.

(a) What happens when you apply for
SSI benefits. When you apply for SSI
benefits we will ask you for documents

and any other information we need to
make sure you meet all the
requirements. We will ask for
information about your income and
resources and about other eligibility
requirements and you must answer
completely. We will help you get any
documents you need but do not have.

(b) How we determine your e!xqw:bly
for SSI benefits. If you apply for SSI
benefits in the first month of a czlendar
quarter, we determine your eligibility for
the whole calendar quarter. If you apply
for benefits in the second or third month
of the calendar quarter, we determine
your eligibility for SSI benefits
separately for each month in that
calendar quarter beginning with the
month in which you apply.

§416.204 Redeterminations of SS!
eligibliity.

(a) Redeterminations defined. A
redetermination is a review of your
eligibility to make sure that you are still
eligible and that you are receiving the
right amount of SSI benefits.

(b} When we make redeterminations.
(1) We redetermine your eligibility on a
scheduled basis at periodic intervals.
The length of time between scheduled
redeterminalions varies depending on
the likelihood that your benefit payment
may be in error.

(2) We may also redetermine your
eligibility when you tell us {or we
otherwise learn) of a change in your
situation which affects your eligibility or
the amount of your benefit.

(¢} The period for which a
redetermination applies. (1) The first
redetermination applies to—

(i) The calendar quarter in which we
make the redetermination;

(i) All the calendar quarters after the
calendar quarter of first eligibility; and

{iii) Future calendar quar!crs until the
second redetermination.

(2) All other redeterminations apply
to—

(i) The calendar guarter in which we
make the redetermination;

() All the cilendar quarters that
came after the last time we made a
redetermination; and

{iii) Future calendar quarters until the
riext redetermination.

{3) If we make two redeterminations
which cover the same calendar quarter,
the later redetermination is the one we
apply to that quarter,

Reasons Why You May Not Get SSI
Benefits for Which You Are Otherwise
Eligible
§416.210 You do not apply for other
benefits.

(a) General rule. You are not eligible
for SSI benefits if you do not apply for

all otker benefits for which you may be
elizible.

(b) YWkat “other benefits” includes.
"Other benefits” includes annuitizs,
pensions, retirement benefits, and
diszhbility benefits. For example,
veterans' compensation and pensions;
worker's compensation payments;
retirement, survivors, and disability
insurance benefits; and unemployment
insurance berefits are all “other
benefits™,

(c) Curnotice 1o you. We will give
you a dated, written notice that will tell
vou about any other benefits that we
think you are likely to be eligible for. In
addition, the notice will explain how
your eligibility for SSI benefits will be
affected if you do not apply for thase
other benefits.

(d) What you must do to apply for
other benefits. In order to apply for
other benelfits, you must file any
requu'ed applications and do whatever
else is needed so that your eligibility for
the other benefits can be determined.”
For example, if any documents (such as
a copy of a birth certificate} are required
in addition to the application, you must
submit them.

{e) What happens if vou do not apply
for the other benefits. (1) If you do not
apply for the other benefits within 30
days from the day that you receive our
wrillen notice, you are not eligible for
SS1 benefits. This means that if you are
applying for SSI benefits, you cannot
receive them. If you are currently
receiving SSI benelits, your SSI benefits
will stop. In addition, you will have to
repay us for any SST' benefits that you
received beginning with the month that
you received our written notice. We
assume (unless you prove otherwise)
that you received our written notice 5
days after the date shown on the notice.
We will also find that you are not
eligible for SSI benefits if you file the
required application for other benefits’
but do not take other necessary steps to
obtain them.

(2) We will not find you ineligible for
SSI benefits if you have a good reason
for not applying for the other benefits
within the 30-day period or taking other
necessary steps to obtain them. You
may have a good reason if, for
example—

(i) You are incapacitated (because of
illness you were not able to apply); or

(ii) It would be useless for you to
apply (you once applied for the benefits
and the reasons why you were turned
down have not changed).

§416.211 You are aresident of a pudlic
institution.

(a) Generel! rule. You are not eligible
for SSI benefits for any month
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throughout which you are a resident of a
public institution (defined in § 416.201).
By “throughout” a month we mean that
you reside in an institution as of the
beginning of a month and stay the entire
month. If you have been a resident of an
institution, you remain a resident if you
are transferred from one public

-, institution to another of if you are

temporarily absent for a period of not

more than 14 consecutive days. A

person also resides in an institution

throughout a month if he or she is born
in the institution during the month and
resides in the institution the rest of the
month or dies in the institution during -
the month,

(b} Exception for medical care
facilities. You may be eligible for SSI |
benefits at the reduced rate described in
§ 416.414 if—
~ {2) The public institution in which you

reside throughout a month—

* (i) Is a medical care facility; and

(ii) Medicaid (title XIX of the Act)
pays a substantial part (more than 50
percent) of the cost of your care; or

(2) You reside for part of a month in a’
public institution and for the rest of the
month are in a public or private medical
care facility where Medicaid pays more
than 50 percent of the cost of your care.

(c) Exception for publicly operated
community residences which serve no
more than 16 residents. (1) General rule.’
If you are a resident of a publicly -

" operated community residence which
serves no more than 16 residents, you
may be eligible for SSI benefits.

(2) Services that a facility must
provide in order to be a community
residence. To be a community residence,
a facility must provide food and shelter.
In addition, it must make available some
other services. For example, the other
services could be—

- (i) Social services;

(u) Help with personal living
activities;

(iii) Training in socialization and hfe
skills; or

(iv) Providing accasional or incidental
medical or remedial care (see 45 CFR
§ 228.1 for an explanation of what we
mean);

(3) "Servmg no more than 16
residents”, A community residence
serves no more than 16 residents if—

(i) It is designed and planned to serve
no more than 16 residents, or the design
and plan were changed to serve no more
than 16 residents; and

(ii) It is in fact servmg 16 or fewer
residents.

(4) “Publlcly operated”, A commumty
residence is publicly operated if it is
operated or controlled by the Federal

_ government, a State, or a political

subdivision of a State such as a city or
county.

(5) Facilities wluvb arenot a

“publicly operated community
residence”, If you live in any of the
following facilities, you are not a
resident of a publicly operated
community residence:

{i} A residential facility- which is on
the grounds of or next to a large \
institution or multipurpose complex; i

(ii) An educational or vocational
training institution whose main function -
is to provide an approved, accredited, or
recognized program to some or all of
those who live there;

(iii) A jail or other facility in which
your personal freedom is restricted
because you are a prisoner, are being |
held under court order, or are being held
until charges against your are disposed
of; or

{iv) A medical care facxhty (defined in
§ 416.201).

§416.212 You do not accept vocatlonal
rehabilitation services.

If you are disabiled or blind, you must

_ accept any appropriate vocational

rehabilitation services offered to you by
the State agency to which we refer you.'
If you refuse these.services, you are not .
eligible for benefits unless you have a
good reason for not accepting them, The.
rules on vocational rehabilitation = -
services are in Subpart Q.

§4i6.213 You are a medically determined
drug addict or alcoholic and you do not
accept or follow treatment,

If you are a medically determined
drug addict or alcoholic, you must
acgept any appropriate treatment for
your drug addition or alcoholism that we.
make available to you. So long.as you .
refuse the treatment, you are eligible to
receive SSI benefits. The rules regarding
treatment for drug addiction and
alcoholism are in Subpart I.

8 416.214 You leave the United States.

You lose your eligibility for SSI
benefits for any month during all of
which you are outside of the United
States, If you are outside of the United
States for 30 days or more in a row, you
are not considered to be back in the
United States until you are back for 30
days in a row. You may again be eligible
for SSI benefits in the month in which
the 30 days end.

Eligibility for Increased Benefits
Because of Essential Persons

§416.220 General.

If you are a “qualified” individual and
have an essential person you may be
eligible for increased benefits. You may
be a qualified mdxvxdual and have an

{

essential person only if you raceived
benefits under a State assistance plan
approved under title I, X, XIV, or XVI
(AABD) of the Act. Definitions and rules
that apply to qualified individuals and
essential persons are discussed in

§§ 416. 221 through 416.223.

§ 416. 221 Who Is a qualified individual.

You are a qualified individual if—

{a) You received aid or assistance for
the month of December 1973 under a
State plan approved under title I, X,
X1V, or XVI (AABD) of the Act;

(b) The State took into account the
needs of another person in deciding your
need for the State assistance for
December 1973;

(cJ That other person was living in
your home-in December 1973; and

(d) That other person was not eligible
for State assistance for December 1973, -

§416.222 Who is an essentlal person.

(a) General rule, A person is an
essential person if—

(1) That person has continuously
lived in the home of the same qualified
individual since December 1973;

{2) That person was not eligible for
State assistance for December 1973;

(3) That person was never eligible for
SSI benefits in his or her own right or as
an eligible spouse; and

(4) There are State records which
show that under a State plan in effect
for June 1973, the Stafe took that
person’s needs into account in°
determining your, the qualified
individual's, need for State assistance
for December 1973,

Any person who meets these
requirements is an essential person.
This means that you, the qualified
individual, can have more than one
essential person.

(b) Absence of an essential petson
from the home of a qualified individual,
An essential person may be temporarily
absent from the home of a qualified
individual and still be an essential
person, For example, the essential
person could be hospitalized, We
consider an absence to be temporary
(1) The essential person intends to
return;

(2) The facts support this intention;

(3) It is likely that he or she will
return; and

(4) The absence is not longer than 90
days.

(c) Absence of a qualified individual
from his or her home. You, the qualified
individual, may be temporarily absent
from your home and still have an
essential person. For example, you could
be hospitalized. Wa consider an
absence to be temporary if—
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(1) Youintend to return;

(2) The facts support your intention;

(3) Itis likely that you will return; and

(4) Your absence does not exceed six
months.

(d) Essential person becomes eligible
for SSI benefits. If an essential person
becomes eligible for SSI benefits, he or
she will no longer be an essential person
beginning with the month that he or she
becomes eligible for the SSI benefits.

§416.223 What happensif youarea
qualified individual.

(a) Increased SSI benefits. We may
increase the amount of your SSI benefits

{1) You are a qualified individual; and

{2) You have one or more essential
persons in your home. -

In Subpart D, we explain how these
increased benefits are calculated.

{b} Income and resource limits. If you
are a qualified individual, we consider
the income and resources of an essential
person in your home to be yours. You
are eligible for increased SSI benefits
if—

(1) Your resources which are counted
do not exceed the limit for SSI eligibility
purposes (see Subpart L); and )

{2) Your income which is counted for
SSI eligibility purposes (see Subpart K)
does not exceed the sum of—

(i) The SSI Federal benefit rate {see
Subpart DJ; and

{ii) The proper number of essential
person increments (for the value of an
essential person increment see Subpart
D). One essential person increment is
added to the SSI Pederal benefit rate for
each essential person in your home.

(¢) Excluding the income and
resources of an essential person. (1)
‘While an essential person increment
increases your SSI Federal benefit rate,
that person’s income which we consider
to be yours may actually result in a
lower monthly payment to you. We will

_ discuss this with you and explain how
an essential person affects your benefit.
If you choose to do so, you may ask us
in writing to determine your eligibility
without your essential person or, if you
have more than one essential person,
without one or more of your essential
persons. We will then figure the amount
of your SSI benefits without counting as
your own the income and resources of
the essential persons that you specify
and we will end the essential person
increment for those essential persons.
You should consider this carefully
because once you make the request, you
cannot withdraw it. We will make the
change beginning with the month
following the month that you make the
request.

(2) We will not include the income
and resources of the essential person if
the person's income or resources would
cause you to lose your eligibility. The
loss of the essential person increment
will be permanent.

2. In Subpart D a new § 416414 is
added to read as follows:

§416.414 Amount of benefits; eligible
Individual or eligible couple in a medical
care facllity.

(a) General rule. There is a reduced
SSI benefit rate for persons who are in
medical care facilities where more than
50 percent of the cost of their care is
paid by a State plan approved under
title XIX of the Social Security Act
(Medicaid). Persons who can receive
this benefit rate are—

(1) Those who are otherwise eligible
and who are in the medical care facility
throughout a month (By “throughout a
month” we mean that you are in the
medical care facility as of the beginning
of the month and stay the entire month.
If you are in a medical care facility you
will be considered to have continuously
been staying there if you are transferred
from one medical care facility to another
or if you are temporarily absent for a
period of not more than 14 consecutive
days.); and

(2) Those who reside for part of a
month in a public institution and for the
rest of the month are in a public or
private medical care facility where
Medicaid pays more than 50 percent of
the cost of their care.

(b) The benefit rates are—

(1) Eligible individual. The benefit
rate for an eligible individual with no
eligible spouse is $300 per year. The
benefit payment is figured by
substracting the eligible individual's
countable income (see Subpart K) from
the benefit rate.

(2) Eligible couple both in medical
care facilities. The benefit rate for a
couple is $600 a year. The benefit
payment is figured by subtracting the
couple's countable income (see Subpart
K) from the benefit rate.

(3) Eligible couple with one spouse in
a medical care facility. The couple's
benefit rate equals:

(i) $300 per year for the spouse in the
medical care facility; plus

(ii) The benefit rate for an eligible
individual (see § 416.410) for the spouse
who is not in the medical care facility.
The benefit payment for each spouse is
figured by subtracting each individual's
own countable income from his or her
portion of the benefit rate shown in
subparagraphs (i) and (ii) of paragraph

3

(c) befinition. For purposes of this
section a "medical care facility” means

a hospital (see section 1861(e} of the
Act), a skilled nursing facility (see
section 1861(j) of the Act), oran
intermediate care facility (see secticn
1905(c) of the Act.)

{Secs. 1102, 1611, and 1631 of the Sacial
Security Act as amended, 49 Stat. 647, as
amended, 86 Stat. 1458 as amended, 86 Stat.
1475, 42 U.S.C. 1302, 1382, and 1383}

3. A new Subpart P is added to Part
416 to read as follows:

Subpart P—-Residence and Citizenship

Sec.

416.1600 Intraduction.

416.1601 Definitions and terms used in this
subpart.

416.1602 How to prove you are a resident of
the United States.

4161603 How to prove yon are a citizen ora
national of the United States.

4161604 How to prove you are lawfully
admitted for permanent residence in the
United States.

4161605 How to prove you are permarently
residing in the United States under color
of law.

Authority: Secs. 1102, 1614, and 1631 of the
Social Security Act as amended, 49 Stat. 647
as amended, 86 Stat. 1471, and 86 Stat. 1475,
42 U.S.C. 1302, 1382c, and 1383.

Subpart P—HResldence and Citizenship

§416.1600 Introduction.

You are eligible for supplemental
security income (SSI) benefits if yon
meet the requirements in Subpart B.
Among these are requirements that yon
must be a resident of the United States
and either a citizen, a national, oran
alien with a lawful right to reside
permanently in the United States. In this
subpart, we tell you what kinds of
evidence show that you are & resident of
the United States (see § 416.1602) and—

(a) A citizen or a national of the
United States (see § 416.1603);

(b) An alien lawfully admitted for
permanent residence in the United
States (see § 416.1604); or

(c) An alien permanently residing in
the United States under color of law (see
§ 416.1605).

§416.1601 Definitions and terms used in
this subpart.

“We" or “Us” means the Social
Security Administration.

“You” or “Your" means the person
who applies for or receives SSI henefits
?if tge person for whom an application is

ed.

§416.1602 How to proveyouarea
resident of the United States.

(a) What you-should give us. You can
prove you are a resident of the United
States by giving us papers or documents
showing that you live in the United
States suchas— -
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(1) Property, income, or other tax
forms or receipts;

(2) Utility bills, leases, or rent
payment records;

[3) Documents that show you
parhcxpate in a social services program
in the United States; or

{4) Other records or documents that
show you live in the United States.

{b) What “resident of the United
States” means. We use the term
“resident of the United States” to mean
a person who is living within the
geographical limits of the United States.

(c) What “United States” means. We
use the term “United States” in this
. section to mean the 50 States, the
District of Columbia, and the Northem
Mariana Islands.

-~

§ 416.1603 How to prove you are a citizen
or a national of the United States.

(a) What you should give us. You can
prove that you are a citizen or a national
of the United States by giving us—

(1) A certified copy of your birth
certificate which shows that you were
born inthe United States; .

(2) A certified copy of a religious
record of your birth or baptism which
shows you were born in the United
States;

(3) Your naturahzatlon certificate;

(4) Your United States passport;

(5) Your certificate of citizenship; .

(6) An identification card for use of
resident citizens in the United States
(Immigration and Naturalization Service
Form I-197); or

{7) An identification card for use of
resident citizens of the United States by
birth or naturalization of parents (INS
Form I-179). .

(b) How to prove you are an interim
citizen of the United States if you live in
the Northern Mariana Islands. As a
resident of the Northern Mariana
Islands you must meet certain
conditions to prove you are an interim
citizen of the United States. You must
prove that you were domiciled in the
Northern Mariana Islands as required
by section 8 of the Schedule of
Transitional Matters of the Constitution
of the Northern Mariana Islands, or that -
you were born there after March 6, 1977, .
By “domiciled” we mean that you
maintained a residence with the -
intention of continuing that residence for
an unlimited or indefinite period, and
that you intended to return to that.
residence whenever absent, even for an
extended period. You must also give us
proof of your citizenship if you are a
citizen of the Trust Territory of the
Pacific Islands of which the Marianas
are a part. - -

4

{1) You can prove you were domiciled
in the Northern Mariana Islands by
giving us—

(i) Statements of civil authormes, or

(ii) Receipts or other evidence that
show you were domiciled there,

(2) You can prove that you are a
citizen of the Trust Territory of the
Pacific Islands by giving-us—

{i) Your identification card issued by
the trust Territory of the-Pacific Islands
and a public or religious record of age
which shows you were born in this
territory;

(ii) Your voter's reglstratlon card;

(iii) A Chammoro Family Record
showing your birth in the Trust Territory
of the Pacific Islands; or

(iv) Your naturalization certificate.

{c) What to do if you cannot give us
the information listed in paragraph (a)
or (b). If you cannot give us any of the
documents listed in paragraph (a) or (b),
we may find you to be a citizenora -
national of the United States if you—

(1) Explain why you cannot give us
any of the documents; and

(2) Give us any information you have
which shows or results in proof that you
are a citizen or a national of the United-
States. The kind of information we are
most concerned about shows—

{i) The date and place of your birth in-
the United States;

(ii) That you have voted or are
otherwise known to be a citizen or
national of the United States; or

(iii) The relationship to you and the
citizenship of any person through whom
you obtain citizenship.

(d) What *“United States” means. We
use the term “United States” in this
section to mean the 50 States, the
District of Columbia, Puerto Rico, Guam,
the Virgin Islands of the United States,
American Samoa, Swain’s Island, and
the Northern Mariana Islands.

§416.1604 How to prove you are lawfully
admitted for permanent residence in the
United States.

{(a) What you sIzou]d give us. You can
prove that you are lawfully admitted for
permanent residence in the United
States by giving us—

(1) An Alien Registration Receipt Card
{Immigration and Naturalization Service
(INS) Form I~151 or I-551);

(2) A reentry permit; or .

(3) An alien identification card issued
by the government of the Northern
Mariana Islands showing that you are
admitted to the Northern Mariana
Islands for permanent residence. *

(b) What to do if you cannot give us
the mfoz'matzon Iisted in paragraph (a),
If you cannot give us any of the

- documents listed in paragraph (a), we

may find you to be lawfuly admitted for

.

permanent residence in the United
States if you—

(1) Explain why you cannot give us
any of the documents; and

(2) Give us any information you have
which shows or results in proof that you
are lawfully admitted for permanent ‘

_ residence in the United States.

(c}) What “United States’ means. We
use the term “United States” in this
section to mean the 50 States, the

. District of Columbia, and the Northern

Mariana Islands.

.§416.1605 How to prove you are

permanently residing in the United States
under color of law.

(a) What you should give us. You can
prove you are permanently residing in
the United States under color of law by
giving us—

{1) An Arrival-Departure Record
(Immigration and Naturalization Service
(INS) Form I-94) endorsed “Refugee-
Conditional Entry” and showing the
section of the Immigration and
Nationality Act under which you were
admitted;

{2) An Arrival-Departure Record (INS
Form I-94) endorsed to show that you
are paroled for an indefinite period
under section 212(d)(5) of the
Immigration and Nationality Act;

{3) An Arrival-Departure Record (INS
Form I-94) endorsed “Voluntary .
Departure Granted—Employment
Authorized" (this form and an INS letter
are given to persons affected by a
United States District Court order issued
March 10,1977); -

(4) An Order of Supervision (INS Form
1-220B) which shows you have been
granted an indefinite stay of
deportation;

(5} Any other letter or document from
the Immigration and Naturalization
Service showing that you.have been
granted either an indefinite voluntary
departure or an indefinite stay of
deportation; or

{6) Proof of your presence in the
United States before June 30, 1948, and
proof of your continuous residence
thereafter.

(b) What to do if you cannot give us
the information listed in paragraph (a).
If you cannot give us any of the
documents listed in paragraph (a), we
may find you to be permanently residing
in the United States under color of law if
you— .

{1) Explain why you cannot give us
any of the documents; and

(2) Give us any information you have
which shows or results in proof that you
are permanently residing in the United
States under color of law. We will
contact the Immigration and
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Naturalization Service to help establish
that you meet this color of law rule.

(c) What “United States” means. We
use the term “United States" in this
section to mean the 50 States, the
District of Columbia, and the Northern
Mariana Islands.

[FR Doc. 80-27074 Filed 5-5-80; 845 am)
BILLING CODE 4110-07-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 916

Partial Approval/Partial Disapproval of
the Permanent Program Submission
From the State of Kansas Under the
Surface Mining Control and
Reclamation Act of 1977

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM]},
U.S. Department of the Interior.

ACTION: Proposed rule.

SUMMARY: On February 26, 1980, the
State of Kansas submitted to the
Department of the Interior its proposed
permangnt regulatory program under the
Surface Mining Control and Reclamation
Act of 1977 (SMCRA). The purpose of
the submission is to demonstrate the
State’s intent and capability to
administer and enforce the provisions of
SMCRA and the permanent regulatory
program regulations, 30 CFR Chapter
VIL After providing opportunities for

. public comment and a thorough review

of the program submission, the

Secretary of the Interior has determined

that the Kansas program partially meets

the minimum requirements of SMCRA
and the federal permanent program
regulations. Accordingly, the Secretary
of the Interior has approved in part and
disapproved in part the Kansas program.

Kansas will not assume primary

jurisdiction for implementing SMCRA

until its entire program receives °

approval,

DATE: Kansas has until November 3,

1980, to submit revisions of the

disapproved portions of the program for

the Secretary’s consideration.

ADDRESSES: Copies of the Kansas

program and the administrative record

on the Kansas program are available for
public inspection and copying during
business hours at:

Office of Surface Mining Reclamation
and Enforcement, Region IV, 5th
Floor, Scarritt Building, 818 Grand
Avenue, Kansas City, Missouri 64108.

Kansas Mined Land Office, 107 W. 11th
Street, Pittsburg, Kansas 66762.

Kansas Corporation Commission, Legal
Office, State Office Bldg,, 5th Floor,
915 Harrison, Topeka, Kansas 86612.

Office of Surface Mining Reclamation
and Enforcement, Room 153, Interior
South Building, 1951 Constitution
Avenue, NW., Washington, D.C.
20240, Telephone: (202) 343-4728.

FOR FURTHER INFORMATION CONTACT:

Carl C. Close, Assistant Director, State

and Federal Programs, Office of Surface

Mining, Reclamation and Enforcement,

U.S. Department of the Interior, South

Building, 1951 Constitution Avenue,

NW., Washington, D.C. 20240,

Telephone: (202) 3434225,

SUPPLEMENTARY INFORMATION:

General Background on the Permanent
Program

The environmental protection
provisions of SMCRA are being
implemented in two phases—the initial
program and the permanent program—in
accordance with Sections 501-503 of
SMCRA, 80 U.S.C. 1251-1253. The initial
program became effective on February
8, 1978, for new coal mining operations
on non-federal and non-Indian lands
which received state permits on or after
that date, and was effectuated on May 3,
1978, for all coal mines existing on that
date. The initial program rules were
promulgated by the Secretary on
December 13, 1977, under 30 CFR Parts
710-725 and 795, 42 FR 62639, ef seq.

The permanent program will become
effective in each state upon the approval
of a state program by the Secretary of
the Interior or implementation of a
federal program within the state. If a
state program is approved the state,
rather than the federal government, will
be the primary regulator of activities
subject to SMCRA.

The federal regulations for the
permanent program, including
procedures for states to follow in
submitting state programs and minimum
standards and procedures the state
programs must include to be eligible for
approval, are found in 30 CFR Parts 700-
707 and 730-865. Part 705 was published
QOctober 20, 1977 (42 FR 56064), and Parts
795 and 865 (originally Part 830) were
published December 13, 1977 (42 FR
62639). The other permanent program
regulations were published March 13,
1979 (44 FR 15312-15463), Errata notices
were published March 14, 1879 (44 FR
15485), August 24, 1979 (44 FR 49673-
49687), September 14, 1979 (44 FR 53507~
53509), November 19, 1879 (44 FR 66185)
April 16, 1980 (45 FR 26001), June 5, 1980
(45 FR 37818) and July 15, 1680 (45 FR
47424), Amendments to the regulations
were published October 22, 1979 (44 FR
60969), as corrected December 19, 1879

(44 FR 75143}, December 19, 1979 (44 FR
75302-75303), December 31, 1979 {44 FR
77440-77447), January 11, 1980 (45 FR
2626-2628), April 16, 1980 (45 FR 25998~
26001), May 20, 1980 (45 FR 33926~
33927), June 10, 1980 (45 FR 39446-39447)
and August 6, 1980 (45 FR 52306-52324).
Portions of these regulations have been
suspended, pending further rulemaking.
See 44 FR 67942 (November 27, 1979), 44
FR 77447-77454 (December 31, 1979), 45
FR 6913 (January 30, 1980) and 45 FR
51547-51550 (August 4, 1980).

General Background on State Program
Approval Process

Any state wishing to assume primary
jurisdiction for the regulation of coal
mining under SMCRA may submit a
program for consideration. The
Secretary of the Interior has the
responsibility to approve or disapprove
the submission.

The federal regulations governing
slate program submissions are found at
30 CFR Parts 730-732. After review of
the submission by OSM and other
agencies, as well as an opportfunity for
the state to make additions or
modifications to the program, and an
opportunity for public comment, the
Secretary may approve the program
unconditionally; approve it conditioned
upon minor deficiences being corrected
in accordance with a specified
timetable; or disapprove the program in
whole or in part. If any part of the
program is disapproved, the state may
submit revisions to correct the items
that need to be changed to meet the
requirements of SMCRA and the
applicable federal regulations. If the
revised program is also disapproved,
SMCRA requires the Secretary of the
Interior to establish a federal program in
that state. The state may again request
approval to assume primary jurisdiction
t{11'(!;1' 1.;lhe Secretary implements the

-federal program.

The pgocedure and timetable for the
Secretary’s review of state programs
was initially published March 13, 1979
(44 FR 15326), to be codified at 30 CFR
Part 732,

As a result of litigation in the U.S.
District Court for the District of
Columbia, the deadline for states to
submit proposed programs was
extended from August 3, 1979, to March
3, 1980.

The Secretary, in reviewing state
programs, is complying with the
provisions of Section 503 of SMCRA (30
U.S.C. 1253), and 30 CFR 732.15. In
reviewing the Louisiana program, the
Secretary has followed the federal rules
as cited above under “General
Background on the Permanent Program™
and as affected by three recent



58570

Federal Register / Vol. 45, No. 173 | Thursday, September 4, 1980 / Proposed Rules

decisions of the U.S, District Court for
the District of Columbia in In Re:
Permanent Surface Mining Regulations
Litigation, That litigation.is a
consolidation of several lawsuits
challenging the Secretary’s permanent
regulatory program. ‘

Because of that complex litigation, the
court issued its initial decision in two
“rounds.” The Round I opinion, dated
February 26, 1980, denied several
generic attacks on the permanent
program regulations, but resulted in
suspension or remanding of all or part of
twenty-two specific regulations. The
Round H opinion, dated May 16, 1980,
denied additional generic attacks on the
regulations, but remanded some 40
additional parts, sections or subsections
of the regulations. The court also
ordered the Secretary to “affirmatively
disapprove, under Section 503 (of
SMCRA), those segments of a state
program that incorporate a suspended or
remanded regulation” (Mem. Op., May
16, 1980, p. 49). However, on August 15,
1980, the court stayed this portion of its
opinion, The effect of this stay is to
allow the Secretary to approve state
program provisions equivalent to
remanded or suspended federal -
provisions in the three circumstances
described in paragraph 1 below.
Therefore, the Secretary is applying the
following standard to the review of state
program submissions: -

1. The Secretary need not
affirmatively disapprove state
provisions similar to those federal
regulations which have been suspended
or remanded by the District Court where
the state has adopted such provisions in
a rulemaking or legislative proceeding
which occurred either (1) before the
enactment of SMCRA or (2)afterthe -
date of the Round II District Court
decision, since such state regulations
clearly are not based solely upon the
suspended or remanded federal
regulations. (3) the Secretary need not
affirmatively disapprove provisions
based upon suspended or remanded
Federal rules if a responsible state
official has requested the Secretary to
approve them.

2. The Secretary will affirmatively
disapprove all provisions of a state
program which incorporate suspended
or remanded Federal rules and which do
not fall into one of the three categories
in paragraph one, above. The Secretary
believes that the effect of his
“affirmative disapproval” of a section in
the state's regulations is that the
requirements of that section are not
enforceable in the permanent program at
the federal level to the extent they have
been disapproved. That is, no cause of

action for enforcement of the provisions,
to the extent disapproved, exists in the
federal courts, and no federal inspection
will result in notices of violation or
cessation orders based upon the
“affirmatively disapproved” provisions.
The Secretary takes no position as to
whether the affirmatively disapproved
provisions are enforeeable under state
law and in state courts. Accordingly,
these provisions are not being pre-
empted or suspended, although the
Secretary may have the power to do so .
under Section 504(g) of SMCRA and 30
CFR 730.11. \ .

3. A state program need not contain
provisions to implement a suspended
Tegulation and no state program will be
disapproved for failure to contain a

. suspended regulation.

4. A state must have authority to
-implement all permanent program
provisions of SMCRA, including those
provisions of SMCRA upon which the
remanded or suspended regulations’
were based. .

5. A state program may not contain
any provision that is inconsistent with a
provision of SMCRA.

8. Programs will be evaluated only on
those provisions other than the
provisions that must be disapproved
because of the court's order. The
remaining provisions will be approved
unconditionally, approved conditionally,
or disapproved, in whole or in part in
accordance with 30 CFR 732.13.

7.Upon promulgation of new
regulations to replace those that have
been suspended or remanded, the’
Secretary will afford states that have
approved or conditionally approved
programs a reasonable opportunity to
amend their programs, as appropriate. In
general, the Secretary expects that the
provisions of 30 CFR 732.17 will govern
this process.

A list of the regulations suspended or
remanded as a result of the Round I and
Round II litigation was published in the
Federal Register on July 7, 1980 (45.FR

~ 45604).

This list was made available for
public review during a hearing in
Pittsburg, Kansas on July 14, 1980,
together with copies of the court's
Round I and Round II opinions. A
statement was also made available at
the hearing explaining that since Kansas
withdrew its regulations from its
program submission on May 28, 1980,
OSM is unable to provide a list of
regulations in the Kansas program
affected by the court’s order.

To codify decisions on State
programs, Federal programs, and other
matters affecting individual States, OSM -
‘has established a new Subchapter T of
30 CFR Chapter VIL Subchapter T will

consist of Parts 900 through 950.
Provisions relating to Kansas will be
found in 300 CFR Part 916.

Background on the Kansas Program
Submission

On February 28, 1980, OSM received &
proposed regulatory program from the
State of Kansas. The program was
submitted by the Kansas Mined Land
Conservation and Reclamation Board,
the agency designated as the primary
regulatory authority under the proposed
Kansas permanent program. Notice of
receipt of the submission initiating the
program review was published in the
March 4, 1980, Federal Register (45 FR
14152-14153) -and in newspapers of
general circulation in Kansas. The
announcement invited public
participation in,the initial phase of the
review process as it related to the
Regional Director’s determination of
whether the submission was complete.

On April 10, 1980, the Regional

“Director held a public review meeting in

Topeka, Kans., on the program
submission and its completeness. The
public comment period on completeness
began on March 4, 1980, and closed
April 10, 1980.

On April 18, 1980, the Regional
Director published a notice announcing
that he had determined the program to
be incomplete (45 FR 26368). The notice
specified that the program submission
did not fulfill the content requirements
for program submissions under 30 CFR
731.14. In accordance with 30 CFR
731.11(c), the Regional Director
determined that a section-by-section
comparison of the Kansas laws and
regulations as required by 30 CFR
731.14(c) was missing from the proposed

. Kansas regulatory program. The

program submission did set out the
respective laws and regulations in a
side-by-side format, but did not include
a complete explanation of the
differences between the State and
Federal provisions or a discussion of the
legal effect of the differences as required
by 30 CFR 731.14(c).

After several discussions between
Kansas and OSM during the review of
the Kansas program, Kansas decided to
make extensive revisions to its proposed

_regulations. Accordingly, on April 28,

1980, Kansas withdrew the regulations
and the section-by-section analysis of
those regulations from its program
submission. Kansas has not, as of this
date, submitted any new proposed or
fully enacted regulations to OSM. As of

June 9, 1980 (the 104th day after program

submission), the Kansas proposed
program contained the Mined-Land
Conservation and Reclamation Act and
other State laws in Volume I and the

-
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narrative description of the proposed
program in Volume III.

On June 16, 1980, the Reglonal
Director published notice in the Federal
Register (45 FR 40619-40621) and in
newspapers of general circulation
within the State that Kansas elected not
to'submit revised regulations and that
the Kansas program submission was
available for public review and
comment. The notice also set forth
procedures for the public hearing and
comment period on the substance of the
Kansas pro,

On July 11, 1980, OSM invited public
comment on whether there were any
provisions in the Kansas submission
which incorporated suspended and
remanded Federal rules and which
would have to be affirmatively

-disappraved to comply with the May 16,
1980, order of the court in In Re:
DPermanent Surface Mining Regulation
Litigation. {45 FR 46820-46826)

On July 14, 1980, the Regional Director
held a public hearing on the Kansas
submission in Pittsburg, Kansas. The
public comment period on the Kansas
permanent regulatory program ended on
July 21, 1980.

On July 23, 1980 the Regional Director
submitted to the Director of OSM, his
recommendation that the Kansas
program be approved in part and
dxsappmved in part, together with
copies of the transcripts of the public
meeting and public hearing, written
presentations, exhibits, copies of all
public comments received and other
documents comprising the
administrative record.

On August 7, 1980, OSM published a
notice formally disclosing the results of
the solicitation of views of the Kansas
submission from other federal agencies
45 FR 52408.

On August 22, 1980, the Director of
OSM recommended to the Secretary
that the Kansas program be approved in
part and disapproved in part

Elements Upon Which the Secretary
Evaluates the Kansas Program For This
Decision

In consideration of the matters
discussed above under “General
Background on State Program Approval
Process”, the Secretary hereby sets forth
the elements of the preposed Kansas
program upon which the findings and
decisions are being made.

(a) The Kansas Mined-Land
Conservation and Reclamation Act;

{b) The balance of the program
submission received on February 26,
1980, except the proposed regulations
andsthe section-by-section analysis.

In reaching his decision to approve in
part and disapprove in part the Kansas

program submission, the Secretary
makes the following findings pursuant to
Section 503 of SMCRA and 30 CFR
732.15.

1. The Secretary makes the following
findings under the provisions of Section
503(a) of SMCRA:

{a) The Kansas Mined-Land
Conservation and Reclamation Act
(MLCRA) provides for the regulation of
surface coal mining and reclamation
operations on non-Indian and non-
federal lands in Kansas in accordance
with SMCRA with the exceptions noted
below in findings 4(b), 4[3]. 4(h), 4(i).
and 4(p);

{b) The MLCRA provides sanctions
for violations of Kansas laws,
regulations or conditions or permits
concerning surface coal mining and
reclamation operations with the
exception noted below in finding 4(h).
These sanctions meet the requirements
of SMCRA, including civil and criminal
actions, forfeiture of bonds, suspensions,
revocations, withholding of permits, and
the issuance of cessation orders by the
Kansas Mined-Land Conservation and
Reclamation Board or its inspectors;

(c) The Kansas program submission
describes a staffing and budget plan that
would be sufficient; however, the
Secretary has been informed by the
Executive Director of the Mined Land
Conservation and Reclamation Board
that the Kansas Legislature has not
authorized the proposed staff and
budget. Accordingly, the Secretary is
unable to find that the Mined Land
Office has sufficient administrative and
technical personnel or sufficient funding
to enable Kansas to regulate surface
coal mining and reclamation operations
in accordance with the requirements of
SMCRA. (See Kansas Administrative
Record Document KS-51);

(d) The MLCRA provides for the
effective implementation, maintenance,
and enforcement of a permit system that
meets the requirements of SMCRA for
the regulation of surface coal mining
and reclamation operations on non-
Indian and non-federal lands within
Kansas;

(e) The MLCRA has established a
process for the designation of areas as
unsuitable for surface coal mining in
accordance with Section 522 of SMCRA,
30 U.S.C. 1272, except that the MLCRA
does not contain provisions comparable
to Section 522(e){1) and (3), which

- prohibit mining on certain protected

lands, such as parks, wilderness areas
and historic sites. The Secretary finds
that the Kansas program must include,
and cannot be approved without,
provisions comparable to 522(e](1) and
(3) of SMCRA;

{f) The MLCRA has established, for
the purpose of avoiding duplication. a
process for coordinating the review and
issuance of permits for surface coal
mining and reclamation operations with
other federal and state permif processes
applicable to the proposed operations;

(g) Kansas dees not have fully
enacted reglations consistent with
regulations issued pursuant to SMCRA.
The Secrelary finds that the Kansas
program must include, and cannot be
approved without, regulations consistent
with 30 CFR Chapter VIL

2. As required by Section S03{b}{1}-(3}
of SMCRA, 30 U.S.C. 1253(b}{1)-{3}. and
30 CFR 732.11-732.13, the Secretary has,
through OSM:

(a) Solicited and publicly disclosed
the views of the Administrator of the
Environmental Profection Agency, the
Secretary of Agriculture, and the heads
of other federal agencies concerned with
or having special expertise pertinent to
the proposal Kansas program;

{b) Solicited the wrilien concurrence
of the Administrator of the
Environmental Protection Agency with
respect to those aspects of the Kansas
program that relate to air or water
quality standards promulgated under the
authority of the Clean Water Actas
amended, (33 U.S.C. 1151-1175), and the
Clean Air Act as amended, (42 U.S.C.
7401 et seq.). The EPA responded that it
could not concur on the Kansas program
because the State does nof have fully
enacted regulations necessary to carry
outits respons:bmhes under the statutes
cited above in this paragraph;

(c) Held a public review meeting i i
Topeka, Kansas, on April 10, 1980, to
discuss the completeness of the Kansas
program submission and subsequently
held a public hearing in Pittsburg,
Kansas, on July 14, 1980, on the
substance of the program submission.

3. In accordance with Section
503(b)(4) of SMCRA, 30 US.C.
1253{b){4), the Secretary finds the State
of Kansas does not have the legal
authority and does not have qualified
personnel necessary for the enforcement
of the environmental protection
standards of SMCRA and 30 CFR
Chapter VII because necessary
regulations have not been enacted and
because the proposed staff does not
accurately reflect the staff expected to
be needed to implement and administer
the permanent program. See Finding 1{c)
above.

4. In accordance with 30 CFR 732:15,
the Secretary finds, on the basis of
information in the Kansas program
submission, public comments, testimony
and wrilten presentations at the public
meeting and hearing, and other relevant
information, that:
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(a) The proposed Kansas permanent
program does not provide for Kansas to
meet the purposes of SMCRA and 30 -,
CFR Chapter VII within its borders,
because it does not include enacted
regulations and for the additional
reasons set forth in Findings 1(c), 1(e), 3,
and 4(b)-4(s). Kansas has not proposed
any alternative approaches in
accordance with 30 CFR 731.13. This
finding is made under 30 CFR 732.15(a).

(b} The Kansas Mined Land
Conservation and Reclamation Board .
has the authority under the MLCRA
(except as gpecifically set forth below in
this paragraph) but does not have the
authority under State regulatons, to -
implement, administer, and enforce all
applicable requirements consistent with
30 CFR Chapter VII, Subchapter K. This
finding is based on the fact that the
necessary regulations have not been
fully enacted. The Secretary further
finds that Sections 49-411 and 49412 of
the MLCRA, which allow for deferred
planting and delayed reclamation, are
inconsistent with Section 515(b} (16) and
(20) of SMCRA which require
reclamation contemporaneously with
mining. In accordance with 30 CFR
732.15(b)(1) the Secretary finds that the
Kansas program must include, and
cannot be approved without, regulations
consistent with 30 CFR Chapter VII,
Subchapter K. The Secretary
disapproves Sections 49-411 and 49-412
of the MLCRA; .

(c) The Kansas Mined Land
Conservation and Reclamation Board
has the authority. under the MLCRA, but
does not have the authority under State
regulations, to implement, administer
and enforce a permit system consistent
with 30 CFR Chapter VII,; Subchapter G
and prohibit surface coal mining and
reclamation operations without a permit
issued by the Kansas Mined Land
Conservation énd Reclamation Board. In
accordance with 30 CFR 732.15(b}{2) the
Secretary finds that the Kansas program
must include, and cannot be approved
without, regulations consistent with 30
CFR Chapter VII, Subchapter G;

(d) The Secretary find that the Kansas
Mined Land Conservation and
Reclamation Board does not have the
authority to regulate coal exploration,
nor to prohibit coal exploration that

* does not comply 30 CFR Parts 776 and
815, In accordance with 30 CFR

732.15(b)(3), the Secretary finds that the

program must include, and cannot be
approved without, regulations consistent
with 30 CFR Parts 776 and 815;

{e) The Kansas Mined Land
. Conservation and Reclamation Board
has the authority under Section 49405
of the MLCRA but does not have
authority under state regulations to

J——

require that persons extracting coal
incidental to government-financed
construction maintain information on
site consistent with 30 CFR Part 707. In

- accordance with 30 CFR 732.15(b}(4), the

Secretary finds that the Kansas program
must include, and cannot be approved

- without, provisions consistent with 30

CFR Part 707;

(f) The Kansas Mined Land
Conservation and Reclamation Board
has the authority under Section 49-405
and 49-405c of the MLCRA but does not
have the authority under state
regulations to enter, inspect and monitor
all coal exploration and surface coal
mining and reclamation operations on
non-Indian and non-federal lands within
Kansas consistent with the requirements
of Section 517 of SMCRA and 30 CFR
Chapter VII, Subchapter L. In
accordance with 30 CFR 732.15(b)(5), the
Secretary further finds that the Kansas .
program must include, and cannot be
approved without, regulations consistent
with 30 CFR Chapter VI, Subchapter L;

(g) The Kansas Mined Land
Conservation and Reclamation Board
has the authority in Sections 49-408, 49~
407, and 49-415 of the MLCRA (with the
exceptions noted specifically below in
this paragraph), but does not have the
authority under state regulations, to
implement, administer and enforce a
system of performance bonds and
liability insurance or other equivalent
guarantees in accordance with Sections
507(f), 509, 510 and 519 of SMCRA, and
consistent with 30 CFR Chapter VII,
Subchapter J. In accordance with

. 732.15(b})(6), the Secretary finds that the

Kansas program must include, and
cannot be approved without, provisions
consistent with 30 CFR Chapter VI,
Subchapter J. The Secretary further
finds that Sections 49-413 and 49-414 of
the MLCRA, which allow for bond
release once the Mined Land
Conservation and Reclamation Board
has determined that a satisfactory

_vegetative cover has been established,

are inconsistent with Section 515(b) (20}

" of SMCRA, which provides for a 5 or 10

year minimum period. The Secretary
disapproves Section 49-413 and 49414
of the MLCRA;

(b) The Kansas Mined Land
Conservation and Reclamation Board

has the authority under Sections 49-405¢

of the MLLCRA but does not have the
authority under State regulations to
provide for civil and criminal-sanctions,
in accordance with Section 518 of
SMCRA {30 U.S.C. 1268} and consistent
with 30 CFR Part 845, The Secretary
finds that Section 49-421 of MLCRA,
relating to penalties, is inconsistent thh
SMCRA insasmuch as it does not

authorize mandatory penalties for
cessation orders as high as the $5,000
maximum contained in Section 518(a) of
SMCRA., The Kansas statute limits such
penalty to $250. In accordance with 30
CFR 732.15(b)(7), the Secretary finds
that the Kansas program must include,
and cannot be approved without,
provisions in accordance with section
518 of SMCRA and consistent with 30

*CFR Part 845 except to the extent

remanded. The Secretary disapproves
Section 49-421 of the MLCRA;

(i) The Kansas Mined Land
Conservation and Reclamation Board
has the authority (except as specifically
set forth below in this paragraph) under
Section 49-405 of the MLCRA but does
not have the authority under state
regulations, to issue, modify, terminate
and enforce notices of violation,
cessation orders and show-cause orders

‘in accordance with Section 521 of

SMCRA (30 U.S.C. 1271), and consistent
with 30 CFR Chapter VII, Subchapter L,
including the same or similar procedural
requirements. Section 49-416 of the
MLCRA is inconsistent in part with
Section 521 of SMCRA (and Section 49-
405 of the MLCRA) because it allows for
discretionary permit revocation as
distinguished from mandatory cessation
orders under Section 521, and ig
therefore not as stringent. In accordance

+ with 30 CFR 732.15(b)(8), the Secretary

finds that the Kansas program must
include, and cannot be approved

~ without, provisions consistent with 30

CFR Chapter VII, Subchapter L. The
Secretary disapproves Section 49-416 to
the extent that it is inconsistent with
Section 521 of SMCRA;

(j) The Kansas Mined Land
Conservation and Reclamation Board
has authority under Section 49-405b of
the MLCRA (except as specifically set
forth in this paragraph) but does not
have the authority under state
regulations, for the designation of areas
as unsuitable for surface coal mining,
consistent with 30 CFR Chapter VII,
Subchapter F, Also, the Secretary finds
that the MLCRA does not contain

' provisions comparable to Section

522(e)(1) and (3) of SMCRA. Sge Finding
1(e) above. In accordance with 30 CFR
732.15(b)(8), the Secretary finds that the
Kansas program must include, and
cannot be approved without, provisions
consistent with 30 CFR Chapter VII,
Subchapter F, and Section 522(e)(1) and
(3) of SMCRA;

(k} The Kansas Mined Land
Conservation and Reclamation Board

- has authority under the MLCRA but

does not have authority under state -
regulations to provide for public

. participation in the development,
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revision and enforcement of Kansas
regulations and the Kansas program .
consistent with the public participation
requirements of SMCRA and 30 CFR
Chapter VII The Kansas program does
not provide for public participation in
administrative proceedings as required
by 30 CFR 840.15 and 43 CFR Part 4. The
program fails to provide for award of
costs and expenses including attorneys’
fees relating to such proceedings. In
accordance with 30 CFR 732.15(b)(10),
the Secretary finds that the Kansas
program must include, and cannot be
approved without, regulations and
program provisions consistent with 30
CFR Chapter VII and the public
participation aspects of 43 CFR Part 4;

(1) The Kansas Mined Land
Conservation and Reclamation Board
has the authority under Sections 49404,
49-405 and 49-406 of the MLCRA but
does not have authority under state
regulations to monitor, review and
enforce the prohibition against indirect
or direct financial interests in coal
mining operations by employees of the
Kansas Mined Land Conservation and
Reclamation Board consistent with 30
CFR Part 705. In accordance with 30
CFR 732.15(b)(11) the Secretary finds
that the Kansas program must include,
and cannot be approved without,
regulations consistent with 30 CFR Part
705;

(m) The Secretary finds, in
accordance with 30 CFR 732.15(b)(12},
that the Kansas Mined Land
Conservation and Reclamation Board
has authority under Section 49-405a of
the MLCRA to require the training,
examination, and certification of
persons engaged in or responsible for
blasting and the use of explosives in
accordance with Section 719 of SMCRA.
Kansas has no regulations on the
training, examination, and certification
of persons engaged in blasting.
However, 30 CFR 732.15(b){12) does not
require a state to implement regulations
governing such training, examination
and certification until six months after
federal regulations for these provisions
have been promulgated. These federal
regulations have not been promulgated
as of this time;

(n) The Kansas Mined Land
Conservation and Reclamation Board
has the authority under Section 49-405
and 49-406 of the MLCRA but does not

have authority under state regulations to

“provide for small operator assistance
consistent with 30 CFR Part 795. The
Secretary finds, in accordance with 30
CFR 732.15(b)(13), that the Kansas
program must include, and cannot be
approved without, regulations consistent

“with 30 CFR Part 795;

{0) The Kansas program does not
provide for protection of employees of
the Kansas Mined Land Conservation
and Reclamation Board in accordance
with the protection afforded federal
employees under Section 704 of SMCRA.
In accordance with 30 CFR 732.15(b)(14),
the Secretary finds that the Kansas
program must include a statutory or
regulatory provision comparable to
Section 704 of SMCRA;

(p) The Kansas Mined Land
Conservation and Reclamation Board
has authority under Sections 49-416a
and 49-422a of the MLCRA (except as
specifically set fgrth in this paragraph)
but does not have authorily under state
regulations to provide for administrative
and judicial review of state program
actions in accordance with Seclions 525

. and 526 of SMCRA and with 30 FR

Chapter VII, Subchapter L. Sections 49-
422 and 468-422a of the MLCRA are
inconsistent with each other (the
retention of Section 49422 may have
been inadvertent) and neither Seclion
49-422 nor 49-422a of the MLCRA states
whether judicial review of an
administrative action will be de novo or
on the record made before the Board.
The Secretary has represented to the
United States District Court for the

- District of Columbia that he will

examine a state's proposal for de novo
review to determine if the proposal
contains safeguards adequate to prevent
interference with an enforcement
program consistent with SMCRA. The
court has endorsed this flexible
approach. Accordingly, to the extent
that the Kansas program provides for
trial de novo review of an
administrative action such review must
(1) insure preservation of the
administrative record, (2} guarantee that
any party to the de novo proceeding has
the right to use the evidence contained
in the administrative record whenever
such evidence cannot otherwise be
practicably obtained, (3) insure that any
money paid into escrow is held until
there is a final resolution of the
controversy, (4) demonstrate that de
novo review will not result in undue
delay so as to interfere with the
effectiveness of the enforcement
program, (5) make de novo review
available to any party to the
administrative proceeding, (6) insure
that de novo review is not available to
any person who has failed to appear at
or waived his right to an administative
hearing, and (7) provide that the
regulatory authority be represented by a
licensed attorney at every stage of the
judicial review proceedings. In
accordance with 30 CFR 732.15(b)(15),
the Secretary finds that the Kansas

program must include, and cannot be
approved without, regulations consistent
with Sections 525 and 526 of SMCRA
and 30 CFR Chapter VII, Subchapter L.
The Secretary disapproves Section 49—
422 and also disapproves Section 49—
422a to the extent that it provides fora
de novo judicial review but does not
incorporate procedures adegquately
addressing the seven cn'!eria
enumerated above.

(q) Based on informationin the
Kansas program and other relevant
information the Secretary is unable to
find that the Kansas Mined Land
Conservation and Reclamation Beard
has the authority to cooperate and
coordinate with and provide documents
and other information to the Office of-
Surface Mining under the provisions of
30 CFR Chapter VIL In accordance with
30 CFR 732.15{(b]}(16), the Secretary finds
that the Kansas program must include,
and cannot be approved without,
regulations consistent with 30 CFR
Chapter VII;

(r) In accordance with 30 CFR
732.15(c), the Secretary finds that the
MLCRA contains provisions that would
interfere with or preclude
implementation of the provisions of
SMCRA and 30 CFR Chapter VI, as
noted in findings 4 (b), (g). (h). (i). (i),
and (p) above;

(s) In accordance with 30 CFR
732.15(d) and based on information in
the Kansas program and other relevant
information the Secretary is unable fo
find that the Kansas Mined Land
Conservation and Reclamation Board
and other agencies having a role in the
program have sufficient legal, technical
and administrative personnel and
sufficient funds to implement,
administer, and enforce the provisions
of the program, the requirements of 30
CFR 732.15(b), and other applicable
state and federal laws as noted in
findings 1(c) and 3 above.

Disposition of Comments

The following discussion concerns
significant issues received by OSM and
the Secretary regarding the Kansas
Mined-Land Conservation and
Reclamation Act (MLCRA). Comments
were received on the Kansas
regulations; however, because all the
regulations were withdrawn, those
comments are not relevant to this
decision and will not be considered in
the Secretary’s initial decision.
Accordingly, the Secretary is not
discussing those comments in this
Federal Regisler notice, but has
forwarded them to Kansas forits
consideration in promulgating revised
regulations. If any regulations are
included in Kansas’ resubmission, they
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will be available for public comment
pursuant to 30 CFR 732.13. .

1. Several commenters objected to the
provigion in Section 49-406 of the
MLCRA that omits professional
geologists from preparing or certifying
crogs-section maps or plans of affected
lands, Section 507(b)(14) of SMCRA -
provides that cross-section maps or -
plans of affected lands be prepared by
either a professional engineer or
professional geologist. The omission of a
professional geologist does not make the
MLCRA inconsistent with SMCRA. No
change is required; however, the State
has indicated that it is preparing draft
language for a statutory amendment to
allow geologists to prepare maps and -
plans. {See Administrative Record Na.
KS-138.)

2. The Bureau of Mines (BOM) noted
that MLCRA Section 49-422 conflicts -
with Section 49-422(a) and suggested
that one or the other of the sections be
repealed. Both sections appear to govern
judicial review of administrative
actions, The Secretary concurs and is
disapproving Section 49422 of the
MLCRA. .

3. The BOM commented that Section
49-408 of MLCRA contains provisions
that may be different from the
provisions in Section 515 of SMCRA.
Section 49408 declares that all waters
in existence on mined land after - -
reclamation is completed shall become-
public waters to the extent they may be
stocked by and shall come under the

_law enforcement jurisdiction of the -
Kansas Fish and Game Commission.
The Secretary finds that this is not
inconsistent with the provisions of
Section 515 of SMCRA.

4. The BOM noted that MLCRA
Section 49-411 is in conflict with
SMCRA in that it has a provision that
‘would allow an operator not to reclaim
an area being mined if he planted a
different area. The Secretary concurs
and is disapproving Section 49411 of
the MLCRA.

5. The BOM commented that Section
49-413 of the MLCRA is less stringent
that SMCRA in that it provides for bond
release once the Mined Land Board -
(Board) has determined that a
satisfactory vegetative cover has been
established rather than the 5-10 year
minimum specified in Section 515(b)(20)
of SMCRA. The Secretary concurs and
is disapproving Section 49-413 of the
MLCRA.

6. The BOM noted that Sectmn 49421
of the MLCRA regarding assessing
penalties not to exceed $250 a day
conflicts with 49-405(c) of the MLCRA.
The Secretary agrees and is - .
disapproving Section 49-421 of the
MLC

7. The BOM queshoned the inclusion
of a provision in,Section 49414 of the
MLCRA that provides that the Board
may authorize an operator to defer
planting of vegetative cover for an

.affected area of land. The Secretary

agrees that this provision is inconsistent
with Section 519(a) of SMCRA and is .
disapproving Section 49414 of the
MLCRA.

8. The BOM noted that the MLCRA
did not have a provision comparable to
Section 521(a)(1) of SMCRA. Section
521(a) of SMCRA relates to federal

. inspections only. The Secretary has

determined that Kansas need not have a
comparable provision.?

9, The BOM submitted the following
additional comments on the MLCRA:

(a) That Section 49406 does not
include a provision comparable to -
SMCRA Section 506(c), which requires
permits to be terminated three years
after issuance if the permittee has not
commenced the surface coal mxmng
operations;,

‘(b) That the provisions in Section 49—
406(j) concerning maintaining bonds in
successor operations are not as specific
as Section 508(b} of SMCRA;

- (c) That the statutory requirements for
permit applications are not as complete
as the requirements of SMCRA in the
area of mining equipment, methods of
mining, ownership information, and
starting dates; :

(d) That the MLCRA does not contain
prime farmland provisions comparable
to Sections 507(b) and 515(b)(7) of

‘SMCRA, relating to contents of permit

applications and performance
standards; -

(e) That the MLCRA does not include
a requirement for: (1) filing a copy of a
permit application with a county”
recorder, and (2) the ﬁhng of a blasting

plan
§3] That the MLCRA does not have
provisions comparable to SMCRA

- Section 515(h), concerning informal

review of inspections; and

(g) That the MLCRA does not have a
provision comparable to Section 519(d)
and (e) of SMCRA, which contain
notification procedures for specific bond
release activities.

The Secretary agrees with all of these
comments. Rather than include specific
provisions equivalent to all of the
required provisions of SMCRA, the

. MLCRA grants broad statutory authority

to the Board to promulgate regulations
required to conform to the requirements
of SMCRA and the Secretary’s
regulations. These BOM comments .
describe deficiencies in the MLCRA that
may be corrected by regulations. If the
resubmitted regulations from Kansas are
consistent with the federal regulations

relating to the issues identified above,
no statutory changes will be required.

10. The U.S. Fish and Wildlife Service
(FWS), issued a non-jeopardy biological
opinion on the Secretary’s approval of
the proposed Kansas program. This
biological opinion was provided in
accordance with the Section 7
Interagency Cooperation Regulations (50
CFR 402, 43 FR 870) and the Endangered
Species Act (ESA), as amended. ,

The biological opinion stated that the
FWS had determined there were five
endangered species known to occur in
Kansas (bald eagle, peregrine falcon,
whooping crane, black-footed ferret, and
gray bat); however, the Kdnsas
proposed program is not likely to
jeopardize their continued existence.

11. The FWS also suggested the
adoption of the following seven
recommendations to prevent adverse
impacts on the identified species that
might result from implementation of the
Kansas program:

a. The Mined Land Conservation and
Reclamation Board (MLCRB), in
consultation with the Kansas Fish and
Game Commission (KFGC), should use
its authority to further the purposes of
the ESA by ensuring that programs for
the conservation of the species arc
carried out.

b. If there is any disagreement
between MLCRB and KFGC on the
required content for the permit
application, the permit application
should be forwarded to the Office of
Surface Mining (OSM) which should
then request formal consultation under
Section 7.

c. Funds should be authorized by
OSM to be used by both MLCRB and
KFGC.

d. The State program should include
sections which correspond with the
OSM rules and regulations that are
applicable to federally listed
endangered and threatened species.

The FWS further stated that if any
new species are listed or proposed to be
listed, the above stipulations should also
be followed. In addition, the FWS
indicated that the following stipulations
should be included.

e. MLCRB, in consultation with KFGC,
should ensure that any action carried
out by the MLCRB is not likely to
jeopardize the continued existence of
any endangered or threatened species,
or result in the destruction or adverse
modification of critical habitat,

f. MLCRB shall confer with KFGC on

y any action which is likely to jeopardize

the continued existence of any proposed
to be listed endangered or thredtened
species, or result in the destruction or
adverse modification of critical habitat.
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g. Promptly, after the conclusion of
consultation, KFGC should provide
MLCRB a written statement setting forth
KFGC's opinion, and a summary of the
information on which the opinion is
based, detailing how the MLCRB action
affects the species or its critical habitat.

In response, OSM has forwarded a
copy of the July 17, 1880, non-jeopardy
opinion to the Kansas Mined Land
Conservation and Reclamation Board
and the State has been encouraged to
consider the recommendations of the
FWS. For purposes of state program
approval, it is beyond the authority of
the Secretary to require the Kansas
Mined Land Conservation and
Reclamation Board to implement
Recommendations a, e, f, and g.
Recommendation b requires the
development of a procedure beyond the
scope of the Act, the federal rules, and
the June 10, 1980 Memorandum of ’
Understanding (MOU) between FWS
and OSM.

- OSM will, however, during its
monitoring phase evaluate the State’s
administration-of its program and will
consult with FWS regarding any

" necessary corrective actions.

Recommendation ¢ is also beyond the
scope of the MOU between OSM and
FWS. Furthermore, OSM has no special
funds available for this specific purpose,
OSM concurs with Recommendation d.
Kansas' revised regulations must be
found to be consistent with 30 CFR
Chapter VIL

12. The Environmental Policy Institute
(EPI) suggested that sections of the
Kansas Statute should be cross-
referenced to the sections of SMCRA to
which they pertain. This would impose
an unwarranted burden on the State and

" is not a substantive requirement of
SMCRA or the federal regulations. The
Secretary therefore will not require a
change in the Kansas program based
upon this comment.

13. EPI commented that the Kansas
program omits provisions comparable to
_Sections 507(b}(5) and 507(e) of SMCRA,
concerning permit applications, The
Secretary agrees as discussed in
connection with comment no. 9 above.

-No change in the Kansas statute is
required if Kansas regulations
implement these provisions of SMCRA.

14. EPI commented that Sections 14~
406 and 49-405(d) of MLCRA do not
provide for adequate availability of
documents for public inspection, and are
not in accordance with Sections 507(e)
and 517(f) of SMCRA. The Board's Field
Office is located near the center of the
coal-mining region and the location of
documents there for public inspection
meets the requirements of SMCRA.

~

15, EPI commented that the last
sentence of Setion 49-405¢(f) of MLCRA,
concerning corporate violations, should
refer to subsections (a) and (e) of that
Section, rather than Subsections (a) and
(c). as it presently reads. This appears to
be a typographical error, and the
Secretary expects, and Kansas has
agreed, that it will be remedied (See
Kansas Administrative Record No. KS-
138.).

16. EPI commented that the MLCRA
does not contain provisions comparable
to Section 522(e)(3) of SMCRA, which
prohibits mining on cerlain protected
lands, The Secetary agrees that such a
provision must be included in the
Kansas program, and has so stated in
finding 4(e).

17, EPI commented that Section 49—
416a of MLCRA concerning review by
the Board, should include language

. subjecting hearings under that Section to

Section 554 of Title 5 of the U.S. Code.
The federal Administative Procedures
Act is not binding on the State of
Kansas. The Secretary expects Kansas
to submit its administrative procedures
for Secretarial review as part of its
resubmission.

18. EP] commented that the Kansas
program omits a provision comparable
to Section 526(e) of SMCRA, concerning
judicial review of actions taken by the
Board. The Secretary believes that this
requirement is met by Section 49-422a of
MLCRA, except for those deficiencies
identified in finding 4(p).

19. EPI commented that Section 49~
403(28) of MLCRA, which defines the
term “surface coal mining operations",
omitted the limitation of such operations
to those where coal comprises more
than 16% percent, of the tonnage of
minerals removed, when coal is
extracted incidental to the extraction of
other minerals. Since the omission of
this limitation results in a broader
definition of “surface coal mining
operations”, the Secretary considers it
acceptable as a more stringent standard
than the comparable definition
contained in Section 701(28) of SMCRA.

20. EPI commented that the Kansas
program omits any provision for the
pratection of employees of the Kansas
Mined Land Conservation and
Reclamation Board comparable to the
protection afforded federal employees
under Section 704 of SMCRA. The
Secretary agrees that such protection is
required in the Kansas program, and has
s0 stated in finding 4(0).

21, EPI commented that Section 43-423
of MLCRA, concerning severability,
should include the phrase “shall not be
affected thereby”, as found in Section
707 of SMCRA. The Secretary has
concluded that Section 49-423 of

MLCRA is identical in meaningto -
Section 707 of SMCRA, and no change is
required.

Approval in Part/Disapproval in Part

The Kansas program is approved in
part and disapproved in part. As
indicated above, under the “Secretary’s
Findings,” certain parts of the program
meet the criteria for State program
approval in 30 CFR 732.15 and certain
parts of the program parts do not meet
the criteria. Partial approval means that
Kansas may revise and resubmit the
disapproved portions of the program
within 60 days of the effective date of
the decision. The resubmission will then
be reviewed and approved or
disapproved under procedures in 30 CFR
Part 732. The State will not assume
primary jurisdiction to implement and
enforce the permanent program under
SMCRA until the entire program is
approved.

The following program parts are
approved: y

The Kansas Mined-Land Conservation
and Reclamation Act except for those
nine sections set forth below: The
Kansas program cannot be fully and
unconditionally approved until these
nine provisions are made consistent
with SMCRA, or the inconsistency is
otherwise solved in a manner which
results in a program which fully
implements the requirements of SMCRA
and 30 CFR Chapter VII.

(1) Section 49-405c(f), relating to
corporate violations.

(2) Section 49-411. Commencement of
Reclamation, when; authorization for
deferred or alternate planting: release of
bonds, when.

{3) Section 49-412. Preplanning of
reclamation for contiguous areas; plan
for delayed reclamation.

{4) Section 49-413. Planting report;
inspection and evaluation of vegetative
cover; release of bond, when.

(5) Section 49-414. Deferred planting;
release of bond, when.

(6) Section 49-416. Noncompliance
with act or orders of board; notice of
non-compliance; revocation of permit;
forfeiture of bond; effect upon future
permits. (Section 43-416 is disapproved
to the extent it is inconsistent with
Section 521 of SMCRA.)

(7) Section 49-421. Penalties.

(8) Section 49-422. Right of Appeal.
(9) Section 49-422a. Appeal of final
order of board to district court. (Section
49-422a is disapproved if, and to the
extent that, it provides for “de novo”

judicial review of an administrative
action.

The following program paris are
disapproved:
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(a) Those sections of the Kansas .
-Mined-Land Conservation and
Reclamation Act enumerated above,

(b} The non-statutory program
provisions ta:

. (1) Implement, administer and enforce
all applicable performance standards.
(See Finding 4{b).)

(2) Implement, administer and enforce
a permit system and prohibit surface
coal mining and reclamation operations
without a permit issued by the
regulatory authority. (See Finding 4(c).)

(3) Regulate coal exploration and
prohibit coal exploration that does not
comply with 30 CFR Parts 776 and 815.
(See Finding 4(d).)

(4) Require that persons extracting
coal incidental to government-financed
construction maintain information on-
site. (See Finding 4(e).)

.(6) Enter, inspect and monitor all coal
exploration and surface coal mining and -
reclamation operations. {See Finding
4().)

(6) Implement, administer and enforce
a system of performance bonds and
liability insurance, or other equivalent
guarantees. (See Finding 4(g))

(7) Provide for civil and crimin
sanctions for violations of state law,
regulations and conditions of permits

- and exploration approvals including
ci‘;llil and criminal penalties. (See Finding
4(h).)

(8) Issue, modify, terminate and
enforce notices of violations, cessation
orders.and show cause orders. {(See -
Finding 4(i).)

(9) Designate areas as unsuitable for .
surface coal mining, (See Firiding 4(j).)

{10) Provide for public participation in
the development, revision and -
enforcement of state regulations and the

_ state program. (See Finding 4(k).)

(21) Monitor, review and enforce the
prohibition against indirect or direct
financial interests in coal mining
operations, by employees of the state
regulatory authority. (See Finding 4(1).) -

(12) Provide for small operator
assistance. (See Finding 4(n).)

(13) Provide for the protection of state
employees of the regulatory authority in
accordance with the protection afforded
federal employees. (See Finding 4(0).)

(14) Provide for administrative and
judicial review of state program actions.
(See Finding 4(p).)

(15) Cooperate and coordinate with
and provide documents and other
information to OSM. (See Finding 4(q).)

(c} The portion of the program
describing the proposed staff and
budget. (See Findings 1(c), 3, and 4{s).)

Effect of this Action

Kansas is not now eligible to assume
primary jurisdiction to implement the

permanent program. Kansas may submit
additions or revisions to its proposed
program to correct those parts of the
program being disapproved within 60
days of this decision.

" If no revised submission is made
within 60 days, the Secretary will take
appropriate steps to promulgate and
implement a federal program for the -
State of Kansas. If the disapproved
portions of the state regulatory program
are revised and resubmitted within the
60-day time limit, the Secretarywill
have an additional 60 days to review the
revised program, solicit comments from
the public, the Administrator of the
Environmental Protection Agency, the
secretary of Agnculture -and the heads
of other federal agencies and to
approve, disapprove, or condtionally
approve the final Kansas program
submission.

This approval in part and disapproval
in partrelates at this time only to the
permanent regulatory program under
Title V of SMCRA. The partial approval
does not constitute approval or
disapproval of any provisions related to
the implementation of title IV of
SMCRA, the abandoned mine lands’
(AML) reclamation program.In -
accordance with 30 CFR Part 884 (State
Reclamation’Plans), Kansas may submit
a state AML reclamation plan at any
time. Final approval of an AML plan,

~however, cannot be given by the
Director of OSM until the State has an
approved permanentregulatory
program.

No coal development is.anticipated on
federal lands inthe State. In the event
that surface miining and reclamation
operations on federal lands are
proposed, however, the initial federal
lands program will be governed by
regulations in 30 CFR Part 211. When a
state regulatory program is approved,
the federal lands program, ifone is
necessary, will be governed by 30 CFR
Part 740, or by 30 CFR Part 745 if Kansas
chooses to enter into a cooperative
agreement with the Secretary.

The Secretary intends not to
promulgate rules in 30 CFR Part 916 until
the Kansas program has been either
finally approved or disapproved
following ‘opportunity for resubmission.
Additional Findings

The Secretary has determined that
pursuant to Section 702(d) of SMCRA, 30
U.S.C. 1292(d}, no environmental impact

statement need be prepared on this
-approval in part.

Note.—The Secretary has determined that
this document ismot a significant rule under
E.O. 12044 or 43 CFR Part 14, and no
regulatory analysis is being prepared on this
approval.in part.

Dated: August 28, 1980.
James A. Joseph,

.Acting Secretary of the Interior.

[FR Doc. £0-27101 Filod 9-2-£0; 8:45 am]
BILLING CODE 4310-05-M

30 CFR Part 918

Partial Approval/Partial Disapproval of
the Permanent Program Submission
From the State of Louisiana Under the
Surface Mining Contro! and
Reclamation Act of 1977 and
Announcement of Public Comment
Period on Program Resubmittal

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
U.S. Department of the Interior.

. ACTION: Proposed Rule, Partial

approval/partial disapproval of -
Louisiana permanent regulatory
program announcement of public
comment period on program resubmittal,

"SUMMARY: On January 3, 1980, the State
of Louisiana submitted to the
Department of the Interior its proposed

- permanent regulatory program under the-

Surface Mining Control and Reclamation
Act of 1977 (SMCRA). The purpose of
the submission is to demonstrate the
State’s intent and capability to
administer and enforce the provisions of
SMCRA and the permanent regulatory

program regulations, 30 CFR Chapter
VI

After providing opportunities for
jpublic comment and conducting a
thorough review of the program
submisgsion, the Secretary of the Interior
has determined that the Louisiana
program only partially meets the
minimum requirements of SMCRA and
the federal permanent program
regulations.

Accordingly, the Secretary of the
Interior has approved in part and
disapproved in part the Louisiana
program. Louisiana will not assume
‘primary jurisdiction for implementing
SMCRA unitil its entire program
receives approval, Louisiana has
requested that the Secretary consider
immediately all presently enacted
amendments and revisions upon
publication of the Secretary's initial
disapproval in this notice. The Secretary
hereby opens the post-resubmission
public comment period for fifteen days,
ending September 17, 1980. Commaents
will be received only on those parts of
the Louisiana program being
disapproved as listed under the
“Approval In Part/Dlsapproval In Part"
section of this notice.

DATE: A public hearing on Louisiana's
resubmission will be held on September .
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16, 1980. All comments must be received
by 5:00 PM on September 17, 1980, at the
Office of Surface Mining, Region IV
address listed below under
“Addresses.”

ADDRESSES: Copies of the Louisiana

program and the administrative record

on the Louisiana program are available
for public inspection and copying during
business hours at:

Office of Surface Mining Reclamation
and Enforcement, Region IV, 5th
Floor, Scarritt Building, 818 Grand
Avenue, Kansas City, Missouri 64108,

Office of Surface Mining Reclamation
and Enforcement, Room 153, Interior
South Building, 1951 Constitution
Avenue, NW., Washington, D.C.
20240. Telephone: (202) 343-4728.

Office of Conservation, 625 N. 4th
Street, Baton Rouge, Louisiana 70804.

FOR FURTHER INFORMATION CONTACT:

Carl C. Close, Assistant Director, State
and Federal Programs, Office of
Surface Mining, Reclamation and
Enforcement.

U.S. Department of the Interior, South
Building, 1951 Constitution Avenue,
NW., Washington, D.C. 20240.
Telephone: (202) 343-4225.

SUPPLEMENTARY INFORMATION:

General Background on the Permanent
Program

The environmental protection
provisions of SMCRA are being
implemented in two phases—the initial
program and the permanent program~in
accordance with Sections 501503 of
SMCRA, 30 U.S.C. 1251~1253. The initial
program became effective on February
3, 1978, for new coal mining operations
on non-Federal and non-Indian lands
which received state permits on or after
that date, and was effectuated on May 3,
1978, for all coal mines existing on that
date. The initial program rules were
promulgated by the Secretary on
December 13, 1977, under 30 CFR Parts
710-725, 42 FR 62639, ef seq.

The permanent program will become
effective in each state upon the approval
of a state program by the Secretary of
the Interior or implementation of a
federg] program within the state.Ifa
state program is approved the state,
rather than the federal government, will
be the primary regulator of activities
subject to SMCRA.

The federal regulations for the
permanent program, including
procedures for states to follow in
submitting state programs and minimum
standards and procedures the state
programs must include to be eligible for
approval, are found in 30 CFR Parts 700~
707 and 730-865. Part 705 was published
October 20, 1977 (42 FR 56064), and Parts

795 and 865 (originally Part 830) were
published December 13, 1977 (42 FR

62639).

The other permanent program
regulations were published March 13,
1979 (44 FR 15321-15463). Errata notices
were published March 14, 1979 (44 FR
15485), August 24, 1979 (44 FR 49673~
49687), September 14, 1979 (44 FR 53507~
53509), November 19, 1979 (44 FR 66195),
April 18, 1980 (45 FR 26001), June 5, 1980
(45 FR $7818) and July 15, 1980 (45 FR
47424). Amendments to the regulations
were published October 22, 1979 (44 FR
60969}, as corrected December 19, 1979
{44 FR 75143), December 19, 1979 (44 FR
75302~75308), December 31, 1978 (44 FR
77440-77447), January 11, 1980 (45 FR
2826-2629), April 18, 1960 (45 FR 25998~
26001), May 20, 1980 (45 FR 33926-
33927), June 10, 1980 (45 FR 39446-39447)
and August 6, 1980 (45 FR 52306-52324).
Portions of these regulations have been
suspended, pending further rulemaking.
See November 27, 1978 (44 FR 67942),
December 31, 1979 (44 FR 77447-77454),
January 30, 1980 (45 FR 6913) and 45 FR
51547-51550, (August 4, 1980).

General Background on State Program
Approval Process

Any state wishing to assume primary
jurisdiction for the regulation of coal
mining under SMCRA may submit a
program for consideration. The
Secretary of the Interior has the
responsibility to approve or disapprove
the submission. The federal regulations
governing state program submissions
are found at 30 CFR Parts 730-732. After
review of the submission by OSM and
other agencies, as well as an
opportunity for the state to make
additions or modifications to the
program, and an opportunity for public
comment, the Secretary may approve
the program unconditionally; approve it
conditioned upon minor deficiencies
being corrected in accordance with a
specified timetable, or disapprove the
program in whole or in part. If any part
of the program is disapproved, the state
may subrmit revisions to correct the
items that need to be changed to meet
the requirements of SMCRA and the
applicable federal regulations. If the
revised program is also disapproved,
SMCRA requires the Secretary of the
Interior to establish a federal program in
that state. The state may again request
approval to assume primary jurisdiction
after the Secretary implements the
federal program.

The procedure and timetable for the
Secretary's review of state programs
was initially published March 13, 1979
(44 FR 153286), to be codified at 30 CFR
Part 732.

As aresult of litigation in the U.S.
District Court for the District of
Columbia, the deadline for states to
submit proposed programs was
extended from August 3, 1979, to March
3, 1980.

Section 732.11(d) required that if all
required and fully enacted laws and
regulations were not part of the program
by November 15, 1979, the program be
disapproved. Because the submission
deadline had been changed to March 3,
1980, 30 CFR 732.11(d) was amended fo
provide that program submissions that
do not contain all required and fully
enacted laws and regulations by the
104th day following program submission
will be disapproved pursuant to the
procedures for the Secretary’s initial
decision in § 732,13 (45 FR 33927, May
20, 1980).

The Louisiana program was submitted
to OSM on January 3, 1980. The 104th
Day after January 3 was April 16, 1980,

In a February 27, 1980, notice
announcing that the original Louisiana
submission was incomplete, the
Regional Director informed the public
that this rule would apply in Louisiana.
See 45 FR 12918, Col. 2

The Secretary’s rules for the review of
State programs implement his policy
that industry, the public, and other
agencies of government should have a
meaningful opportunity to participate in
his decisions. The Secretary alsoc has a
policy that a State should be afforded
the maximum opportunity possible to
change its program, when necessary, to
cure any deficiencies in it.

To accomplish both of these policy
objectives the Secretary determined that
the laws and rules upon which the State
bases its program, must be finalized at
the beginning of the public comment
period. By identifying the laws and rules
in effect on the 104th day as the basis of
his program approval decision, the
Secretary assists commenters by
informing them of program elements
which should be reviewed. Meaningful
public comment would be undermined if
the program elements were constantly
changing up until the day before the
Secrelary's decision.

The 104 day rule affords the State 3%
months following submission within
which it may modify its laws and rules.
In addition, after the Secretary’s initial -
program decision, the States have
additional opportunities to revise their
laws and regulations.

All program elements other than laws
and rules, including Attorney General’s
opinions, program narratives,
descriptions and other information, may
be revised by the State at any time prior
to program approval. The Secretary will
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provide oppartunity for public comment
on those changes, as appropriate.

The Secretary, in reviewing state
programs, is complying with the
provisions of Section 503 of SMCRA (30
U.S.C. 1253), and 30 CFR 732.15. In
reviewing the Louisiana program, the
Secretary has followed the federal rules
as cited above under “General
Background on the Permanent Program"
and as affected by three recent
decisions of the U.S. District Court for
the District of Columbia in In Re: -
Permanent Surface Mining Regulation
Litigation, That litigation is a
consolidation of several lawsuits
challenging the Secretary's permanent
regulatory program. ,

Because of that complex litigation, the
court issued its initial decision in two
“rounds,” The Round I opinion, dated
February 26, 1980, denied several
generic attacks on the permanent
program regulations, but resulted in
suspension or remanding of all or part of
twenty-two specific regulations, The
Round II opinion, dated May 16, 1980,
denied additional generic attacks on the
regulations, but remanded some 40
additional parts, sections or subsections
of the regulations. The court also
ordered the Secretary to “affirmatively
disapprove, under Section 503 (of
SMCRA), those segments of a state

program that incorporate a suspended or

remanded regulation” (Meni. Op., May
16, 1980, p. 49). However, on August 15,
1980, the court stayed this portion of its *
opinion: The effect of this stay is to
allow the Secretary to approve state -
program provisions equivalent to
remanded or suspended federal
provisions in the three circumstances
described in paragraph 1 below. "
Therefore, the Secretary is applying the
following standard to the review of state
program submissions:

Therefore, the Secretary is applying
the following standards to the review of
state program submissions:

1, The Secretary need not -
affirmatively disapprove state
provisions similar to those federal .
regulations which have been suspended
or remanded by the District Court where
the state has adopted such provisions in
a rulemaking or legislative proceeding
which occurred either (1) before the
enactment of SMCRA or (2) after the
date of the Round II District Court
. decision, since such state regulations
clearly are not based solely upon the
suspended or remanded federal
regulations. (3) The Secretary need not
affirmatively disapprove provisions
based upon suspended or remanded
Federal rules if a responsible state
. official has requested the Secretary to

approve them. -

2. The Secretary will affirmatively
disapprove all provisions of a state
program which incorporate suspended
or remanded Federal rules and which dq
not fall into one of the three categories
.in paragraph one, above. The Secretary
believes that the effect of his
“affirmative disapproval” of a section in
the state’s regulations is that the
requirements of that section are not
enforceable in the permanent program at
the federal level to the extent they have
been disapproved. That is, no cause of
action for enforcement of the provisions,

" to the extent disapproved, exists in the

federal courts, and no federal inspection
will result in notices of violation or
cessation orders based upon the
“affirmatively disapproved” provisions. ~
The Secretaty takes no position as to
whether the affitmatively disapproved
provisions are enforceable under state
law and in state courts. Accordingly,
these provisions are not being pre-
empted or suspended, although the
Secretary may have the power to do so
under Section 504(g) of SMCRA and 30
CFR 730.11.

3. A state program need not contain
provisions to implement a suspended
regulation and no state program will be
disapproved for failure to contain a
suspended regulation.

4. A state must have-authority to
implement all permanent program
provision of SMCRA, including those
provisions of SMCRA upon which the
remanded or suspended regulations
were based. . .

5. A state program may not contain
any provision that is inconsistent with a
provision of SMCRA.

6. Programs will be evaluated only on
those provisions other than the
provisions that must be disapproved
because of the court's order. The -
remaining provisions will be approved
-Aunconditionally, approved conditionally,
or disapproved, in whole or in part in
accordance with-30 CFR 732.13.

7. Upon promulgation of new
regulations to replace those that have
been suspended or remanded, the
Secretary will afford states that have
approved or conditionally approved
programs a reasonable opportunity to
amend their programs, as appropriate, In
general, the Secretary expects that the
provisions of 30 CFR 732.17 will govern
this process. ‘

A list of the regulations suspended or
remanded as the result of the Round I
and Round II litigation was published in
the Federal Register on July 7, 1980 (45

. FR 45604). That notice also included a

proposed list of Louisiana provisions
incorporting the suspended or remanded
federal regulations and an

announcement of an additional
comment period.

To codify decisions on State .
programs, federal programs, and other

" matters affecting individual states, OSM

has established a new Subchapter T of
30 CFR Chapter VIL Subchapter T will
consist of Parts 800 through 950,
Provisions relating to Louisiana will be
found in 30 CFR Part 918,

Background on the Louisiana Program
Submission

On January 3, 1980, OSM received a
proposed regulatory program from the
State of Louisiana. The program was *
submitted by the Louisiana Office of
Conservation, the agency designated as
the primary regulatory authority under
the proposed Louisiana permanent
program, Notice of receipt of the
submission initiating the program
review was published in the January 9,
1980, Federal Register {44 FR 1949-1950)
and in newspapers of general circulation
in Louisiana. The announcement invited
public participation in the initial phase
of the review process as it related to the
regional director's determination of
whether the submission was complete.

On February 14, 1980, the regional
director held a public review meeting in
Shreveport, Louisiana, on the program
submission and its completeness bogan
on January 9, 1980, and closed February
14, 1980,

On February 27, 1980, the regional

-director published notice in the Fedoral

Register announcing that the program
submission had been determined to be
incomplete (45 FR 12917). The notice
specified that the submission was
missing the following required elements:

1. A copy of Act No. 553, enacted in
1978, amending the Louisiana Surface
Mining Act of 1978, as required by 80
CFR 731.14(b). .

2. A copy of the Louisiana Code of
Civil Procedure, as required by 30 CFR
731.14(b).

On March 10, 1980, OSM Region IV
received copies of items 1 and 2, plus a
page that had'been inadvertently
omitted from the section-by-section
comparison in the program submission,
On receipt of those materials the_
regional director determined that the
Louisiana program submission was
complete as required by 30 CFR
73211(b). -

Amendments to the Louisiana Program

The State submitted amendments to
its program submission on April 16 and
16, 1980. These amendments, which
were in the form of proposed revisions
to statutes and regulations, and which
were not fully enacted, included:

(a) Amendments to the LSMRA
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(1) An amendment to Paragraph (2) of
Subsection B of Section 905 concerning
judicial powers;

{2) Subsection B of Section 906, -
concerning mining permits;

{3) Paragraph (2) of Subsection A of
Section 911 concerning application
requirements;

{4) Subsections B and D of Section 18,
concerning civil penalties;

{5) Paragraph (5) of Subsection D of
Section 922, designating areas
unsuitable for surface coal mining;

{6) Paragraph (2) of Subsection A of
Section 911, concerning revision of
permits;

(7) Subsection D of Section 925,
Review by the Commissioner; and

{8) Section 929 concerning
experimental practices.

(b) Amendments to the Regu]atlons
Promulgated Under the LSMRA

Amendments were proposed
concerning:

(1) The definitions of 48 words and
phrases used in the Louisiana
regulations (Section 100.5);

{2} Applicability of the regulations
(Section 100.11);

{3) Restriction of financial interests of
employees (Sections 105.4, 105.17, and
105.19);

(4) Areas where mining is prohjbited
or limited (Sections 161.4, 161.11, 161.12,
164.11, 164:13, 164.23, and 164.25);

{5) Coal exploration and development
{Sections 171.13, 171.23, 176.3, 176.5,
176.6, 176.11, and 176.13);

{6) Surface mining permit applications
{Sections 178.15, 180.25, 180.31, and
180.33});

{7) Requirements for permits for
special categories of mining (Sections
185.13 and 185.22);

{8) Regulations concerning public
participation in the approval of permit
applications and permit terms and
conditions (Sections 186.17, 186.19,
186.21, 186.23, and 186.25);

{9) Administrative and judicial review
of decisions by the Office of
Conservation on permit applications
(section 187.11);

(10) Permit reviews and renewals-
transfer, sale and assignment of rights
granted under permits (Sections 188.12,
188.13, 188.14, and 188.16);

(11) Small operator assistance
program (Part 195);

{12) Amount and duration of
performance bond—period of liability,
bonding and insurance, and procedures,
criteria and schedule for release of
performance bond (Sections 205.13,
206.11, 206.14, 207.11, 207.12, and 208.12);

(13) Permanent performance
standards for coal exploration and
development operations, prohibiting
water diversion into underground mines,

criteria for valley fills and protection of
underground mining (Sections 210.3,
2104, 215.11, 215.15, 216.11, 216.14,
216.25, 216.42, 216.43, 216.55, 216.72,
216.79, 216.88, 216,116, 216,153, 216.181,
228.11, and 228.12);

(14) Inspection and enforcement
relating to notices of violations, time for
abatement of violations and suspension
or revocation of permits (Seclions 243.12
and 243.13);

(15) Costs and attorneys' fees, 30 CFR
Chapter VII {Sections 248.1, 246.2, 246.3,
246.4, 246.5, 246.8, and 246.7);

(16) Special rules-applicable to surface
coal mining review hearings and
appeals (Part 244).

(17) Performance standards for in situ
processing activities (Part 228).

On May 3, 1980, OSM received
additional program amendments in the
form of proposed modificalions to the
LSMRA and the regulations promulgated
thereunder. The proposed modifications
addressed the following subjects:

(a) Amendmenls to the LSMRA

An amendment was proposed to
Section 906D(3) that would authorize
regulations to assist an operator in the
correction of problems that might
prevent permit renewals before
expiration of the permit terms.

(b) Amendments to the Relations

Amendments were proposed
concerning:

(1) Definitions of seven words or
phrases used in the regulations;

(2) Changes to the rule for existing
structures to be used in coal exploration,
development or surface coal mining and
reclamation operations;

(3) Permitting requirements for
permits for special categories of mining
pursuant to Subchapter G of 30 CFR
Chapter VII;

(4) Deletion of Section 205.13(d) of the
Louisiana regulations that would have
granted an exception to the period of
liability for a performance bond;

(5) Amount and duration of
performance bond—public access to the
reclaimed area regarding release of a
performance bond (Section 207.11(e)(5)).

The proposed amendments or
revisions listed above were
subsequently fully enacted. The
amendments to regulations were
enacted May 20, 1980 (6.L.R. 188), with
certain errors that were corrected June
20, 1980 (6 L.R. 296}, except that new
Section 185.22(b), concerning permit
applications for in-situ mining, was
enacted as an emergency rule on june
20, 1980 (6 L.R. 252). The amendments to
the LSMRA (House Bill 1277) were
passed June 24, 1980, by the Louisiana
Legislature and signed into law June 27,
1980, by Governor Treen (Act 121 of
1980).

On April 25, 1980, the regional director
published notice in the Federal Register
{45 FR 27955—27957) and in newspapers
of general circulation within the State
that the amended Louisiana submission
was complete. The notice set forth
procedures for the public hearing and
comment period on the substance of the
Louisiana program.

On May 28, 1960, a public hearing on
the Louisiana submission was held in
Baton Rouge, Louisiana, by the regional
director. The public comment period on
the Louisiana permanent regulatory
program ended on June 4, 1980.

On July 7, 1980, the Director reopened
the public comment period to afford
interested persons an opportunity to
review and comment on a proposed list
of Louisiana provisions to be
disapproved in accordance with the
district court opinion discussed above
under “General Background on the State
Program Approval Pracess™ and to
provide a further opportunity for public
comment on amendments to Louisiana’s
program submitted to OSM as of May 3.
1980 (45 FR 45604). The comments
received as a result of that notice are
discussed under “Disposition of
Comments On List of Regulations that
Must be Disapproved,” below.

On June 4, 1980, the regional director
submitted his recommendation to the
Director of OSM that the Louisiana
program be canditionally approved,
together with copies of the transcript of
the public meeting and the public
hearing, written presentations, exhibits,
copies of all public comments received,
and other documents comprising the
administrative record.

On August 26, 1980, the Director of
OSM submitted his recommendation to
the Secretary that the Louisiana
program be approved in part and
disapproved in part. The regional

.director also recommended that, in light

of Louisiana’s good faith efforts and
corrections to all the deficiencies in its
program before the dateé of this decision-
making, the Secretary allow Louisiana
to resubmit its revised permanent
program by letter, making reference to
this notice and its newly enacted laws
and regulations. This would allow
prompt reconsideration under 30 CFR
732.13(f).

Resubmittal of Material Intended to
Satisfy Basis of Disapproval for those
Parts of Programs Being Disapproved

Even though the proposed rules and
legislative provisions listed above under
“Amendments To The Lounisiana
Program” have been enacted, thay must
be resubmitted as fequired by 30 CFR
732.13(f).
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Louisiana, by telegram dated August
26, 1980, has requested thatif the
Secretary initially disapproves its
permanent program submission, all
persently enacted amendments and
revisions be immediately considered
resubmitted upon publication of the
Secretary’s initial decision. See
administrative record document number
LA-1T. The Secretary grants this request
and hereby considers those portions of
the revised Louisiana program which

became fully enacted after April 16, 1980-

to be resubmitted pursuant to 30 CFR
732.13(f). The Secretary opens the post--
resubmission public comment period for
15 days, ending September 17, 1980.

Public Hearing

The OSM will hold a public hearing
pursuant to 30 CFR 732.13(f) and 732.12
on September 16, 1980. The hearing will
begin at 6:00 p.m. and continue on the
day identified above until all persons
scheduled to speak have been heard.
Persons in the audience who have not
been scheduled to speak and who wish
to do so will be head at the end of
scheduled speakers. The hearings will

end after all people in the audience who -

wish to speak have been heard. Persons

not scheduled to testify, but wishingto .

do so, assume the risk of having the:

public hearing adjourned unless they are
present in the audience at the time all
scheduled speakers have been heard.

All comments on Louisiana’s

resubmittal should be delivered to:

Office of Surface Mining Reclamation -
and Enforcement, Region IV, 4th floor,
Scaritt Building, 818 Grand Avenue,
Kansas City, Missouri 64106.

Comments received after 5:00 P.M. on

September 17, 1980, will not be

considered in the Secretary’s evaluation

of Louisiana’s resubmittal,

Copies of the resubmitted Louisiana
program and the administrative record
on the Louisiana program, and copies of
public comments on the resubmittal are
available for public inspection and -
copying during business hours at:

Office of Surface Mining Reclamation
and Enforcement, Region IV, 4th
Floor, Scarritt Building, 818 Grant
Avenue, Kansas City, Missouri 64106.
The public hearing will be held in

Baton Rouge, Louisiana at the: .

Mineral Board Auditorium, First floor,
State Land and Natural Resources
Building, 625 N. 4th Street, Baton .
Rouge, Louisiana 70804.

Elements Upon Which the Secretary
Evaluates the Louisiana Program For
This Decision

In consideration of the matters
discussed above under “General

Backgound on State Program Approval

_ Process,” the Secretary sets forth the

elements of the proposed Louisiana
program upon which the findings and
decisions below are being made.

- (a)(1) Because of the 104 day rule
promulgated May 20, 1980 (30 CFR
732.11(d), 45 FR 33927), only those
statutory provisions and regulations that
were fully enacted-on or before April 16,

1980, are being considered as a basis for

this decision.

(a)(2) All statutes and regulations not
fully enacted on the 104th day including
the presently enacted amendments and
revisions listed under Amendments To
The Louisiana Program above, are being
discussed and considered in this notice,
but cannot be approved now by the
Secretary.

(b) The program narrative received

January 3, 1980, as amended April 15

and 16 and May 3, 1980, has been
reviewed and will be considered as a
basis for this decision.

{c) The statutes and regulahons that
the Secretary is reviewing under (a) and
(b} above include provisions that must
be disapproved in accordance with the
district court’s order. However, the
Secretary’s decision is being made
without regard to the effect of the
disapproval of those regulations on the
other parts of the program.

Secretary’s Findings

1. In accordance with Section 503(a) of
SMCRA, the Secretary finds that
Louisiana has, subject to the exceptions
listed in findings 1(a), 4(b) to (d), 4(g) to
{1}, 4(n) and 4(r), the capability to carry
out the provisions of SMCRA and to
meet its purposes in the following ways:

(a) The Louisiana Surface Mining and
Reclamation Act (LSMRA) and the
regulations adopted thereunder provide
for the regulation of surface coal mining
and reclamation operations on non-
Indian and non-federal lands in
Louisiana in accordance with SMCRA -
except that, prior to the 104th day after
the program was submitted, Louisiana
laws were inconsistent with SMCRA in
the following ways:

(1) Section 922D(5) of the LSMRA
adds the phrase, “unless waived by the
proper authority or person,” to the
language of Section 522(e)(5) of SMCRA.

This provision would allow a waiver of -

the restrictions on mining within300 feet
of certain buildings and parks, or within
100 feet of cemeteries. The Secretary
determined that such waivers are -
inconsistent with SMCRA (44 FR 14994,
March 13, 1979).

{2) The Louisiana Administrative
Procedures Act, 49 LS 951-968, is
controlling over the procedural
provisions of the LSMRA due to 49 L.S,

966B, and conflicts with SMCRA in the
following Section:

(i) Section 956(8) conflicts with the
restrictions on confidentiality of
information required by Sections
507(b)(18), 508(a)(12), 508(b), and 517(f)
of SMCRA.

(1) Sections 957 and 959 conflict with
the required decision-making
timeframes of Section 525 of SMCRA.

(iii) Section 964B conflicts with
Section 526(a)(2) of SMCRA by allowing
judicial review only in the “parish in
which the agency is located” rather than
also allowing review in the parish where
the mine is located.

" (iv) Section 964C conflicts with
Sections 525(c) and 526(c) of SMCRA by
allowing stays of agency actions without
the required findings for temporary
relief,

The above exceptions were the
subject of recent Louisiana legislation:
Act 121, H.B. 1277, June 27, 1980.
Louisiana appears to have properly
corrected these exceptions, but the
Secretary must disapprove these
portions of the Louisiana program
pending resubmission under 30 CFR
732.13(f).

(b) The LSMRA provides sanctions for
violations of Louisiana laws, regulntions
orconditions of permits concerning
surfate coal mining and reclamation
operations, and these sanctions meat the
requirements of SMCRA, including civil
and criminal actions, forfeiture of bonds,
suspensions, revocations, withholding of
permits, and the igsuance of cease-and
desist orders by the Louisiana Office of
Conservation or its inspectors;

{c) The Louisiana Office of
Conservation has sufficient
administrative and technical personnel
and sufficient funds to enable Louisiana
to regulate surface coal mining and
reclamation operations in accordance
with the requirements of SMCRA;

{d) Louisiana law provides for the
effective implementation, maintenance,
and enforcement of a permit system that
meets the requirements of SMCRA for
the regulation of surface coal mining
and reclamation operations on non-
Indian and non-federal lands within
Louisiana;

(e) The LSMRA has established a
process for the designation of areas as
unsuitable for surface coal mining in
accordance with Section 522 of SMCRA,
30U.S.C. 1272;.

() Louisiana has established, for the

" purpose of avoiding duplication, a

process for coordinating the review and
issuance of permits for surface coal
mining and reclamation operations with
other federal and state permit processes
applicable to the proposed operations;

-
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(g) Louisiana has fully enacted
regulations consistent with regulations
issued pursuant to SMCRA, subject to
the exceptions discussed below in these
findings.

2. As required by Section 503(b)(1)-{3)
of SMCRA, 30 U.S.C. 1253(b)(1)-{3), and
30 CFR 732.11-732.13, the Secretary has,
through OSM:
~ (a) Solicited and publicly disclosed

the views of the Administrator of the
Environmental Protection Agency, the
Secretary of Agriculture, and the heads
of other federal agencies concerned with
or having special expertise pertinent to
the proposed Louisiana program (45 FR
41981, June 23, 1980).

{b) Obtained the written concurrence
of the Administrator of the
Environmental Protection Agency with
respect to those aspects of the Louisiana
program that relate to air or water
quality standards promulgated under the
authority of the Clean Water Act as
amended, (33 U.S.C. 1151-1175), and the
Clean Air Act as amended, (42 U.S.C.
7401 et seq.), and;

{c} Held a public review meeting in
Shreveport, Louisiana on February 14,
1980, to discuss the completeness of the
Louisiana program submission and
subsequently held a public hearing in
Baton Rouge, Louisiana on May 28, 1980,
on the substance of the program
submission.

3. In accordance with Section
503(b}){4) of SMCRA, 30 U.S.C.
1253(b){4), the Secretary finds the State
of Louisiana has the legal authority and
qualified personnel necessary for the
enforcement of the environmental
protection standards of SMCRA and 30
CFR Chapter VIL

4. In accordance with 30 CFR 732.15,
the Secretary finds, on the basis of
information in the Louisiana program
submission, including the section-by-
section comparison of the Louisiana law
and regulations with SMCRA and 30
CFR Chapter VII, public comments,
testimony and written presentations at
the public meeting and hearing and
other relevant information, subject to
the exceptions discussed in finding 1{a),
4[b) to {d), 4(g) to (1), 4[n) to (r) that:

(a) The Louisiana program provxdes
- for Louisiana to carry out the provisions
and meet the purposes of SMCRA and
30 CFR Chapter VII within its borders
and that Louisiana has not proposed any
alternative approaches to the ~ .
requirements of 30 CFR Chapter VII
pursuant to 30 CFR 731.13;

(b} In accordance with 30 CFR
732.15(b)(1), the Secretary finds that the
Louisiana Office of Conservation has
the authority under Louisiana laws to
implement, administer, and enforce all
applicable requirements consistent with

30 CFR Chapter VII, Subchapter K. The
Louisiana law and regulations on
performance standards are consistent
with SMCRA and those seclions of 30
CFR Chapter VI, Subchapter K that
have not been suspended by the
Secretary or remanded by the District
Court of the District of Columbia, except
as discussed below:

(1) The following definitions in those
Louisiana regulations, as enacted by the
104th day, are inconsistent with the
Secretary's definitions of the same terms
for use in the Subchapter K performance
standards:

(i) Section 100.5(39). The definition of
“approximate original contour" is
inconsistent with 30 CFR 701.5 because
it lormts the phrase “and coal refuse

piles.’

. (if) Section 100,5(15). The definition of

“coal mining operation” should not be
made applicable to Subchapter K. It is
proper for use only in Part 105 of the
Louisiana program, but its position in
Section 100.5 implies that it applies to all
parts of the regulations.

(iii) Section 100.5{37), The definition of
“fugitive dust” is improperly qualified
by the phrase “and is carried beyond the
boundaries of the area of mining or
related aclivities," making it
inconsistent with 30 CFR 701.5.

(iv) Section 100.5(56). The definition
“land use" is inconsistent with 30 CFR
701.5 because it omits the specific
subcategories the Secretary has
zcognized for use in Subchapters G and

(v) Section 100.5{78). The definition of
“prime farmland" is inconsistent with 30
CFR 701.5 because it fails to incorporate
the concept of “historically used for
cropland”.

(v1] Section 100.5(93). The definition of
“roads” is inconsistent with 30 CFR .
701.5 because it omits the specific
subcategories of the Secretary's
definition, However, the Secretary's
definition was remanded by the district
court on May 16, 1960, and pursuant to
the court's order, the Louisiana
definition, based in part on the
Secretary’s must be disapproved.

(vii) Section 100. 5(116) The definition
of “temporary diversion" is inconsistent
with 30 CFR 7015 because it omits the
phrase “or surface coal mining and
reclamation operations."”

{2) Sections 101.11(c}(1) (ii), (iii) and
(iv) are not consistent with 30 CER
701.11(d)(1) (ii), (iii} and (iv) concerning
the applicability of Subchapter K to
existing structures More particularly;

(i) Section 101.11(c)(1)(ii} is not
consistent with 30 CFR 701.11{d)(1)(ii)
because it omits the proviso that the
performance standards of 30 CFR
Chapter VII, Subchapter B, be “at least

as stringent” as the comparable
standard of 30 CFR Chapter VII,
Subchapter K, before an exemption can
be considered under Section
101.13{c)(1)(ii). Additionally, the
reference to “Subchapter B” in this
seclion is incorrect because there is no
Subchapter B in the Louisiana
regulations.

(ii) Section 101.11(c)(1)(iii) should be
made consistent with 30 CFR
701.11{d){1)(iii). This inconsistency could
be cured by changing the first reference
to “Subchapter K’ to "Subchapter B of
30 CFR Chapter VII" and by including
the clause “which is less stringent than
the comparable performance standards
of Subchapter K of 30 CFR Chapter VII”
immediately after this new reference to
Subchapter B.

{iii) Section 101.11(c){1}{iv} is not
consistent with 30 CFR 701.11{d}{1)(iv).
This inconsistency could be cured by
changing “Subchapter B” to “Subchapter
B of 30 CFR Chapter VII” because
Louisiana has no “Subchapter B™.

(3) Seclion 216.43. The regulations do
not include the provision of 30 CFR
816.43(g) prohibiting water diversion
into underground mines except in
accordance with 30 CFR 816.55. These
provisions apply to all underground
mines, not just coal mines.

{4) Secfion 216.72(b). The regulations
do not include provisions comparable to
30 CFR 816.72(b){4), (c), (d}. (e), (). and
(g) concerning criteria for valley fiils.

(5) The regulations do not have
provisions comparable to 30 CFR 816.79
which applies to both coal and other
underground mines.

(6) The regulations are inconsistent
with 30 CFR 816.88 concerning the return
of coal processing waste to underground
works, because they have no
comparable provision.

{7} Section 216.105{b). The regulations
do not contain a provision comparable
to § 816.105(b}{2), concerning the
disposal of excess spoil.

(8) Section 216.116. The regulations do
not have a provision comparable to 30
CFR 816.116{b){1){i), pertaining to the
evaluationn of rev egetahon
responsibility.

{9) To be consistent with other parts
of the regulations, the words “and
development operations” should be
added in Section 210.4{b) after *‘coal
exploration” so that it is clear that these
operations, as well as exploration
operations and surface coal mining
operations, are to comply with the
performance standards.

(10) In addition to paragraphs (1}-{9),
above, the Secretary makes the
following findings with respect to
performance standards:
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Special performance standards on
concurrent surface-and underground
coal mining, auger mining, operations in
alluvial valley floors, mountaintop
removal, and multiple seam mining on
steep slopes are not included in the

Louisiana program. The Secretary finds, _

- that these performance standards are
not presently necessary in Louisiana.
The LSMRA, Section 908E, prohibits
underground mining and auger mining.
That section requires persons wishing to
start an underground or auger mine to
submit an application 36 months prior to
the time operations are planned to begin
so that legislation can be considered by
the Louisiana legislature and regulations
promulgated as necessary to comply-
with SMCRA. Section 908E eliminates
the need for rules on underground
mining, auger mining, and concurrent
underground and surface mining, since
no such mining can occur until
Louisiana adopts, and the Secretary
approves, provisions relating to these
three mining categories: The special
performance standards for-alluvial
valley floors are not applicable in
Louisiana because the State is east of
the 100th meridian (See 30 CFR
785.19(a)). SMCRA does not require the
State program to have an equivalent to
30 CFR 826,16, concerning multiple seam
mining on steep slopes, because that
Section allows a variance to the
requirement to restore slopes to
approximate original contour. The
Secretary finds that the absence of such
a section makes the Louisiana program
“more stringent"” than 30 CFR Chapter
VII and therefore consistent with the
federal regulatory program under

. Section 505 of SMCRA and 30 CFR
730.11(b). Mountaintop removal
regulations, consistent with 30 CFR Part
824, are also not necessary in the
Louisiana program. The absence of
these regulations makes all operations
subject to the general requirement of 30

- CFR 816.101(b) that land be restored to

its approximate original contour.

(c) In accordance with 30 CFR
732.15(b)(2), the Secretary finds that the
Louisiana Office of Conservation has
the authority under Louisiana laws and
regulations, as enacted by the 104th day
after program submittal, and the
Louisiana program includes provisions
to implement, administer and enforce a
permit system and prohibit surface coal
mining and reclamation operations
without a permit issued by the
regulatory authority consistent with
those sections of 30 CFR Chapter VII,
Subchapter G, that are not affected by
the district court decision except as
follows: .

(1) The definition of “land use” in
Section 100.5(58) is inconsistent with the
30 CFR 701.5 definition of that term for
use in Subchapter G. See exception
(1)(iv) to finding 4(b) above. _

(2) The definition of “permittee” in
Section 100.5(75), for use in Subchapters
G and L, is inconsistent with the
Secretary’s definition in 30 CFR 701.5
because it fails to include un-permitted
operators Who are required to have a
permit in addition to those operators
who do have a permit, -

(3) The regulations do not define the
following terms for use in Subchapter G:

(i) Existing structures

(ii) Complete application

(4) The regulations do not have
provisions consistent with 30 CFR 785.22
addressing in situ coal processing permit
applications and lack performance .
standards comparable to 30 CFR Part
828. Louisiana stated in its program
submission, page (c)-339 and'(c}--587,
that in situ processing is not
contemplated for Louisiana at this time.

However, the Secretary findsthat in situ
coal processing activities presently exist -

in the neighboring Texas lignite fields
and are possible in the nearby Louisiana
lignite fields. Furthermore, the LSMRA. .
does not prohibit in situ coal extraction

.as it does underground coal mining.

Therefore in situ extraction must be
regulated consistent with 30 CFR
Chapter VII because it is a type of
“surface coal mining operation” as that
term is defined in Section 701(28) of

. SMCRA and Section 904V(A) of the

(5} Section 186.17(c) does not require -
the applicant’s underground coal mines
to be considered in determining
compliance with requirements at other
mines, as is required by 30 CFR
78647(c). - . ' ,

(6) Section 186.19(d} concerning
consideration of areas under study for

. designation of areas unsuitable for

surface coal mining does not include a
provision consistent with 30 CFR
786.19(d)(2).

(7) Section 186.19{d)(2) references
Section 161.11(e} or (f) rather than,
Section 161.11(a), (b), (f), or (g). To be
consistent with and as stringent as the
federal counterpart, the Louisiana

- program must make such references.

* (8) Section 186.19(d)(3) references
Section 161.12(c) rather than Section
161.12(d). .

(9) Section 188.19(d)(4), which
references Sections 161.11(d} and
161.12(d), should be changed to
reference Sections 161.11{e) and
161.12(e). :

- (10) Section 186.19{e) referecnes
Section 161.11(b) rather than Section
161.11(c). :

(11) Section 186.19 omits & provision
comparable to 30 CFR 786.19(f),
concerning severed mineral estates, as
the federal counterpart requires.

(12) The Louisiana regulations omit
provisions consistent with 30 CFR 7868.21
because exploration and development
operations may leave “existing
structures.”

(13) Section 187.11(a)(4) should be
modified to change the 60-day time
frame to 30 days to be consistent with 30
CFR 787.11(b})(4), which assures a timely
degilsion for both the applicant and the
public.

(14) Section 188.12(a)(1} does not
specify the parameters of those changes
that constitute significant departures, as
required by 30 CFR 788.12(a)(1).

'(15) The proposed regulations also
omit the following provisions not
necessary in Louisiana.

(i) The regulations have no provision
comparable to 30 CFR 701.11, to provide
for continued operations for eight
months after the date of approval of the
program. The Secretary finds that this
provision is not applicable in Louisiana
becauge there are no existing surface
coal mining operations in that State.

(ii) The Louisiana program includes no
detailed permit requirements for
concurrent surface and underground,
mining, auger mining, operations in
alluvial valley floors, mountaintop
removal, and multiple seam mining on
steep slopes. The Secretary finds that
these pemit requirements are not
applicable in Louisiana. See Finding

l4(b](10] above.

(d) In accordance with 30 CFR
732.15(b)(3), the Secretary finds that .
Section 905 of the LSMRA and Sections
176 and 215 of the Louisiana Regulations
provide Louisiana with the authority to
regulate coal exploration comprable to
30 CFR Parts 776 and 815 and to prohibit
coal exploration that does not comply
with 30 CFR Parts 776 and 815. Part 176
does differ from 30 CFR Part 776 in that
it divides the federal concept of coal
exploration into two categories: (1)
Exploration operations and (2)
development operations. Several
commenters suggested that the second
category violates Section 512 of SMCRA
by allowing test pits as large as ten
acres from which up te 25,000 tons of
coal can be removed for testing
purposes. The Secretary finds that
aspect of Part 176 of the Louisiana
regulations consistent with Section 512

. of SMCRA and 30 CFR Part 776. For

further discussion see the disposition of
comment number five under ‘
“Disposition of Comments,” below.,
However, the Secretary finds that as of

. the 104th day, the enacted regulations

under Parts 176 and 215 were not
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consistent with 30 CFR Parts 776 and 815
and must disapprove the Louisiana
regulations to the following extent:

(1) The concepts of *coal exploration”
and “exploration operations”, in Section
100.5{14)}, do not cover the entire concept
of “coal exploration” defined by the
Secretary in 30 CFR 701.5. In particular,
mapping and environmental data
gathering activities are not included.
Nor are they included in the concept of
“development operations”, Section
100.5(22). Therefore these activities are
not regulated in Part 176 consistent with
30 CFR Part 776. The Secretary notes,
however, that on May 20, 1980,
Louisiana enacted a new Section
100.5(149) defining “Data Gathering
Activities”, and new Sections 176.5 and
176.6 to regulate such activities. Because
these amendments were not enacted
before the 104th day after program
submission the Secretary cannot pass
final judgment on them, but they
preliminarily appear to accomodate the
Secretary’s requirements.

{2) The regulations did not contain a
definition of “substantially disturb”
consistent with 30 CFR 701.5.

(3) In Section 176.3, the phrase
“primarily in order” qualifies the
concept that coal development
operations are only for exploration and
testing purposes. The Secretary’s
approval of the development operations
concept in this finding is based, in part,
on the understanding that if regular
commercial use is made of the
excavated coal, the operation must be
treated as a full “surface coal mining
operation”. Therefore the qualifying
phrase must be dropped.

{4) In Section 176.11(b), the phrase
“reclaim the affected areas in
accordance” qualifies the duty to fully
“comply” with Section 915 of LSMRA
and the Louisiana regulations. 30 CFR
776.11(c) and 776.15(a) require full -
compliance with 30 CFR Part 815, which
includes performance standards in
addition to final reclamation. Section
176.11(b) if not amended, could be
interpreted to require only after-the-fact
reclamation rather than compliance with
Part 215 during development operations.

{5) The time period for decistons in
Section 176.13(a) allows a decision on
an application for development
operations prior to the close of the
comment period prescribed by Section
176.12(b). This section should provide
that the Commissioner will act upon a
completed application within some
reasonable period after the close of the
comment period.

(6) Section 216.11(a) does not
accurately reflect that Louisiana
requires a permit for coal exploration
and development operations.

{e) In accordance with 30 CFR
732.15(b}{(4), the Secretary finds that the
Louisiana Office of Conservation has
the authority under Louisiana laws and
the Louisiana program includes
provisions to require that persons
extracting coal incidental to
government-financed construction
maintain information on-site consistent

" with 30 CFR Part 707. These provisions

are incorporated in Part 107 of the
Louisiana regulations.

{f) In accordance with 30 CFR
732.15(b})(5), the Secretary finds that the
Louisiana Office of Conservation has
the authority under Section 917 of the
LSMRA and the Louisiana program
includes in Part 242 of the regulations,
provisions for entry, inspection and
monitoring of all coal exploration and
surface coal myining and reclamation
operations on non-Indian and non-
federal lands within Louisiana
consistent with the requirements of
Section 517 of SMCRA ad Subchapter L
of 30 CFR Chapter VIL

(g) The Louisiana Office of
Conservation has the authority under
Louisiana laws and the Louisiana
program, prior to the 104th day, included
enacted provisions for implementation,
administration and enforcement of a
system of performance bonds and
liability insurance, or other equivalent
guarantees, consistent with 30 CFR
Chapter V11, Subchapter ] except as
follows:

(1) The Louisiana regulalions do not
define the following terms that are used
in Subchapter | and deemed necessary
by the Secretary: “collateral bond,”
“common-size comparative balance
sheet,” "working capital,” “common-size
comparative income statement,”
“national earnings,” “working capital,”
“current assets,” “current liabilities,”
“current ratios,” “acid-test ratio,” “quick
assels,” “cash,” “liquidity ratio," “asset
ratio,” “return on investment," “net
worth,” “net profit,” and “capital
assets.”

{2} Section 205.13{d) of the regulations
repeats the exception from revegetation
requirements for a long term intensive
agricultural land use found in 30 CFR
805.13. That rule was suspended by
OSM because the exception conflicts
with SMCRA. See 44 FR 67948, Nov. 27,
1979. Because of the district court's May
16, 1980 ruling, Section 205.13(d) must be
disapproved to the extent of the
exception. That section, however, was
deleted in the rule amendments enacted
May 20, 1860 (6 L.R. 185) as corrected
June 20, 1980 (6.L.R. 296).

{3) Section 206.11, concerning the form
of performance bonds, is disapproved as
it was originally enacted and submitted.
The section differed substantially from

»

30 CFR 805.11 and did not provide an
adequate explanation of the many
differences in terminology. In addition,
there were more particular problems
within Section 206.11, as follows:

(i) Section 206.11(b)(5) did not require
an applicant seeking the right to self-
bond to show a history of financial
solvency and continuous operation for
at least ten years, thereby being
inconsistent with 30 CFR 806.11(b){5).

(ii) Section 206.11(b){5)(v) did not
include provisions consistent with 30
CFR 806.11(b)(5)(v){A) and (B) regarding
the minimum content requirements of a
financial statement.

(iii) Section 206.11(c) states that the
Commissioner of the Office of
Conservation can approve an
alternative bonding system. However,
only the Secretary of the Interior can
approve an alternative bonding system
and it must be submitted as part of the
proposed program.

The Secretary notes that Louisiana
has apparently corrected deficiencies in
paragraphs (3)(i), (3)(ii) and (3)(iii) by
the amendments to Section 206.11
enacted May 20 and June 20, 1980,
However, the Secretary cannot officially
consider the amendments until they are
resubmitted pursuant to 30 CFR
732.13(f).

(4) Section 206.14(d) is inconsistent
with the Federal rules because no
alternative self-insurance requirements
were included in the proposed program
for review by the Secretary. Only the
Secretary can approve an alternative
system to 30 CFR 806.14.

(5) Section 207.11(e) must be
disapproved to the extent that it does
not provide for citizen access to mining
areas during informal conferences on
bond release because of the district
court’s Round I (Feb. 26, 1980} and
Round H (May 16, 1980) decisions.

(6) Section 208.12(c). The phrase “with

, respect to protection of the hydrologic

balance” must be disapproved because
it was suspended on the grounds that it
is inconsistent with SMCRA (See 44 FR
67943, Nov. 27, 1879) and because of the
district court's May 16, 1980 decision.

Louisiana enacted amendments to
Parts 205~209 of its regulations on May
20, 1950 (6 L.R. 185-87) and June 20, 1980
{6 L.R. 296) to address the exceptions
listed above. The Secretary has
preliminarily determined that these
corrections, enacted after the 104th day
following program submission, appear to
give Louisiana provisions consistent
with 30 CFR Chapter VII, Subchapter ].
However, the Secretary may only
approve these provisions after
resubmission under 30 CFR 732.13(f).

(b) In accordance with 30 CFR
732.15(b)(7), the Secretary finds that the
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Louisiana Office of Conservation has
- the authority under Section 918 of the
LSMRA, and Part 245 of the Louisiana  °
regulations provides for civil and
criminal sanctions for violations of
Louisiana law, regulations and
conditions of permits and exploration
approvals, including civil and criminal
penalties, jin accordance with Section
518 of SMCRA (30 U.S.C: 1268) and
consistent with 30 CFR Part 845,
including the same or similar procedural
requirements, Section 918 of the LSMRA
requires that interest paid by the state
on civil penalty escrow money be
returned to operators at the rate of six,
percent per year, Section 518(c) of
SMCRA requires that such interest be
calculated at the prevailing U.S. :
Department of Treasury rate or six- -
percent, whichever is greater. The
Secretary accepts this differerice and its
counterpart in Section 245.20 of the
Louisiana regulations because the
Secretary believes the State provision is
more stringent than the federal -
requirement. . R
*"The Louisiana regulations do no
contain the procedural requirement of 30
CFR 845.19(a) to disallow the facts of the
violation from being contested during an
appeal if they have been previously
decided in a formal review: The"
Secretary finds the Louisiana procedure -
1is inconsistent with the federal
regulations because it does not provide
that the fact of a violation may not be
further contested in an administrative
proceeding once it has been upheld in &
formal administrative review o
proceeding. However, Louisiana enacted
an emergency rule amending its
procedure to be consistent with 30 CFR
- 845.19(a). (See 6 L.R. ——, August 20,
1980). The Secretary cannot consider
this amendmpnt until it is considered as
part of Louisiana’s resubmission under
30 CFR 732.13(f). For further discussion
see paragraph 42 under “Disposition of
Comments.” ”

(i) In accordance with 30 CFR
732.15(b)(8), the Secretary finds that the
Louisiana Office of Conservation has
the authority under Section 921 of the
LSMRA and Parts 242 through 245 of the
Louisiana regulations contain provisions
to issue, madify, terminate and enforce
notices of violation, cessation orders
and show cause orders in accordance
with Section 521 of SMCRA (30 U.S.C.
1271) and with 30 CFR Chapter VII,
Subchapter L, including the same or
similar procedural requirements, except
as follows: -

(1) The definition of “permittee” in
Section 100.5(75) does not include
persons who are required to have a
permit, but do not, and is therefore

s

-inconsistent with 30 CFR 701.5 and

Subchapter L. Louisiana must be able to
take enforcement actions against

. “wildcat” operators.

(2) Section 243.12(a) is inadequate
because it does not make certain that
violations of the conditions of a
development operations permit will be
subject to notices of violations or
cessation orders. Since development
operations are part of the concept of
“exploration” as used in 30 CFR .
843.12(a}(1), they must be subject to
enforcement actions,

(3) Section 243,12 is inconsistent with
30 CFR 843.12(b}(3) because it hasno .
provisions requiring a statement of a
reasonable time for abatement in
notices of violations,

{4) Section 243.13(d) is inconsistent
with 30 CFR 843.13(d) to the extent that
the operator’s opportunity for a hearing .
is not mandatory when timely
requested. .

(3) In accordance with 30 CFR
732.15(b){9), the Secretary finds that the
Louisiana Office of Conservation has
authority under Section 922 of the
LSMRA and Subchapter F of the
Louisiana regulations, as in effect the
104th day after program submittal, and
the Louisiana program contains
provisions for the designation of areas
as unsuitable for surface coal mining
consistent with 30 CFR Chapter VII, ,
Subchapter F except as follows: :

(1) The Louisiana regulations do not
define “valid rights existing prior to
August 3, 1977,” from Section 922D of .
LSMRA, to be consistent with 30 CFR
761.5, as affected by the district court's -
opinion of February 26, 1980, p. 20. .

(2) Section 161.12(g) uses the word
“suitable” rather than “unsuitable”
preceding the cross reference to Parts
162 and 164. .

* (8) The regulations have no provision
consistent with 30 CFR 761.12(h),

providing administrative and judicial .

review of decisions concerning valid
existing rights and the existence of
mines on August 3, 1977. However, the
Secretary finds that no surface coal
mining operations existed in Louisiana

" on August 3, 1977. Therefore, only the

part of 30 CFR 761.12(h) concerning
valid existing rights needs changing to
meet the federal counterpart,

In its amendments enacted May 20
and June 20, 1980 (6 L.R. 177-198; 6 L.R.

- 286-297) Louisiana preliminarily

appears to have corrected these
problems, but the Secretary cannot
consider the amendments in this
decision because they were not enacted
by the 104th day after program
submission,

(k) In accordance with 30 CFR
732.15(b)(10),-the Secretary finds that the

Louisiana Office of Conservation has
authority under the Louisiana
Administrative Procedures Act, LSMRA,
and the Louisiana program to provide
for public participation in the
development, revision and enforcement
of Louisiana regulations and program,
and that authority has been
implemented consistent with the publia
participation requirements of SMCRA
and 30 CFR Chapter VII except as
follows:

(1) The regulations do not provide a
meghanism for the public to petition to

.initiate rulemaking as required by 30

CFR 700.12,

(2) The regulations do not specify that
public records, under the program
provisions, will be retained at the Office
of Conservation office closest to the
area involved, as required by 30 CFR
700.14(a).

(3) The regulations do not contain
provisions for the award of costs and
attorneys’ fees, consistent with 43 CFR
4.1290—4,1296, as required by 30 CFR
840.15.

(4) The regulations do not contain
rules of practice necessary to allow the
public to exercise meaningfully the ,
various procedural rights provided in the
program. Louisiana should enact rules,
comparable to 43 CFR Part 4, that inform

‘the public how to initiate or intervene in

administrative proceedings, how
discovery and hearings will take place,
and what posthearing and appeals

- procedures Louisiana will follow.

(5) The Secretary is unable to
determine whether the public had a
meaningful opportunity to participate in
the development of the program
submitted to OSM based on the
information in the administrative record,
including the narratjve to the program
submitted in response to 30 CFR
731.14(g)(14).

(1) In accordance with 30 CFR
732.15(b)(11), the Secretary finds that the
Louisiana Office of Conservation has
the authority under Louisiana laws and
the Louisiana program includes
provisions to monitor, review, and
enforce the prohibition against indirect
or direct financial interests in coal
mining operations by employees of the
Louisiana Office of Conservation
consistent with 30 CFR Part 705 except
as follows:

(1) The regulations as enacted by the
104th day after program submittal do not
include a definition of “direct financial
interest”, consistent with the definition
in 30 CFR 705.5, for use in Part 105 of the
Louisiana regulations.

(2) Section 105.4{a)(2} omitted
consideration of employees’ interests in
underground coal mineg as required by

30 CFR 705.4(a)(2).
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Louisiana Office of Conservation has
the authority under Sections 925 and 826
of the LSMRA and Parts 240-245 of the
Louisiana regulations to provide for
administrative and judicial review of
state program actions in accordance
with Sections 525 and 528 of SMCRA
and 30 CFR Chapter VI, Subchapter L.

q) In accordance with 30 CFR
732.15{b}(16), the Secretary finds that the
Louisiana Office of Conservation has
authority under Louisiana laws and the
Louisiana program contains provisions
to cooperate and coordinate with and
provide documents and other

(3) Section 105.17(a)(2) does not
require employees to report financial
interests in underground coal mining
activities as required by 30 CFR
705.17(a)(2).

In the May 20, 1980, amendments to
the Louisiana regulations, Louisiana
added a new Section 100.5(129) defined
“direct financial interest” and revised
Section 105.4(a)(2). The secretary has
preliminarily determined that these
amendments resolve exceptions 1-3
above, but he cannot officially consider
the amendments until they are
considered as part of Louisiana’s
resubmission under 30 CFR 732.13(f). information to the Office of Surface

{m) In accordance with 30 CFR Mining under the provisions of 30 CFR
732.15(b)(12), the Secretary finds that the Chapter VII.

Louisiana Office of Conservation has (r) In accordance with 30 CFR
the authority under Section 915B{15)(d)  732.15(c), the Secretary finds that the
of the LSMRA to require the training, LSMRA and regulations adopted

thereunder and the other laws and
regulations of Louisiana do not contain
provisions which would interfere with or
preclude implementation of the
provisions of SMCRA and 30 CFR
Chapter VII, except that the Louisiana
Administrative Procedures Act (APA)
contains several provisions inconsistent
with certain procedural provisions of the
LSMRA enacted to be consistent with
SMCRA. The provisions of the APA that
interfere with the procedures required

examination and certification of persons
engaged in or responsible for blasting
and the use of explosives in accordance
with Section 719 of SMCRA. Louisiana
has no regulations on the training,
examination and certification of persons
engaged in blasting because 30 CFR
732.15(b)(12) does not require a state to
implement regulations governing such
training, examination and certification
until six months after federal regulations
for these provisions have been

promulgated. These federal regulations by SMCRA are described in finding
have not been promulgated at this time.  1(a)(2) above, and are disapproved.
(n) In accordance with 30 CFR {s) In accordance with 30 CFR

732.15(b)(13), the Secretary finds that the
Louisiana Office of Conservation has
the authority under Section 907C of the
LSMRA to provide for a small operator
assistance program (SOAP) but the
Louisiana program, as of the 104th day,
had no regulations consistent with 30
CFR Part 795 to provide for smalt
operator assistance. Louisiana must
correct this deficiency to comply with
Section 507(b)(11) of SMCRA. The May
20, 1980, amendments to the Louisiana
regulations include a new Part 195 on -
small operator assistance that
preliminarily appears consistent with 30
CFR 795, but the Secretary cannot
consider the new regulations in this
decision.

(o) In accordance with 30 CFR
732.15(b)(14), the Secretary finds that the
Louisiana Office of Conservation has
the authority under Louisiana laws and
the Louisiana program contains
provisions to provide for protection of
employees of the Louisiana Office of
Conservation in accordance with the
protection afforded federal employees
under Section 704 of SMCRA. Section
921 of the LSMRA contains the
provisions for protection of employees
of the Louisiana Office of Conservation.

(p) In accordance with 30 CFR
732.15(b)(15), the Secretary finds that the

732.15(d), the Secretary finds that the
Louisiana Office of Conservation and
other agencies having a role in the
program have sufficient legal, technical
and administrative personnel and
sufficient funding to implement,
administer and enforce the provisions of
the program, the requirements of 30 CFR
732.15(b), and other applicable state and
federal laws.

Disposition of Comments

A discussion follows of all significant
issues raised in comments which OSM
and the Secrelary received concerning

e Louisiana program submission.

1. The Mine Safety and Health
Administration (MSHA) and the
Environmental Protection Agency (EPA)
commented on the narrative for 30 CFR
731.14(g}(13), pertaining to the content of
the proposed training criteria for use in
training, examining, and cerlifying
blasters. These comments pertain to a
part of the Louisiana program that is not
required until the Secretary promulgates
the federal regulations on training,
examining and certifying blasters, which
has not yet happened (See 30 CFR
732.15(b)(12)). The narrative provided by
the Office of Conservation is used only
as a guideline for inspectors, and does
not impose training or safety

requirements on operators. Upon
adoption of the federal regulations, the
Secretary will require Louisiana to
adopt consistent regulations.

2. MSHA suggested changes in the
outline of the proposed training criteria,
but did not find any conflicting
requirements in the proposed Louisiana
slate program that might present
hazards to miners (See document LA~
45). The Secretary may not review at
this time the training outline, except to
the extent it conflicts with SMCRA,
which it does not, because no
regulations on this subject have been
published to date. Training criteria will
need developing after the Secretary
promulgates regulations on blaster
training and certification.

3. The Bureau of Mines (BOM)
questioned the Louisigna requirement
that prospective underground mine
operations give 36 months advance
notice to the Office of Conservation
prior to beginning an underground
mining operation. Section 806E of the
LSMRA prohibts underground coal
mining operations. Louisiana requires
36-month notice to give time to
promulgate and secure Secretarial
approval of a program to regulate
underground mining. The Secretary
finds that the state has the authority to
prohibit underground mining and to
require advance notice of possible
underground operations. No changes are
required as a result of this comment.

4. The BOM also commented that on
numerous occasions the scope and
objective sections of federal regulations
were deleted from the proposed
Louisiana program. The scope section
provides a brief summary of each part of
the federal regulations. The objective
section sets forth a simple statement of
the objectives of the regulations of each
part. SMCRA does not require and the
Secretary finds that state regulations
need not include scope and objective
sections.

5. The BOM, the Bureau of Land
Management (BLM), and the EPA
commented that the “development -
operation” classification for mining
operations that remove more than 250
but less than 25,000 tons of coal (Section
176.12) has no parallel provision in the
Federal regulations, and that 25,000 tons
appears high for a development
operation. BLM stated that Louisiana’s
coal development operations
classification is complex and belongs
under the permitling regulations. The
Secretary finds that Louisiana’s concept
of “development operations” falls within
the concept of “exploration aperations™
in Section 512 of SMCRA, which
envisions “excavations, roads, drill
holes, and * * * facilities and



4

58586

Federal Register / Vol.

45, No. 173 / Thursday, September 4, 1080 | Proposed Rules

equipment.” As to the 25,000 ton ceiling,
the Secretary finds that this is consistent
with Section 512 of the Act which places
performance standards only on
explorations “which substantially
disturb the natural land surface” but
which has no tonnage limit. The
Secretary’s regulations do not place a
tonnage ceiling on the size of a bona
fide exploration operation.-Louisiana
Section 215.17 provides that if coal is
sold for purposes other than testing, the

_operation becomes subject to the permit

requirements of Subchapter G and,
thereby, to the full performance
standards of Subchapter K. Under
Section 176.15(a), all coal development
operations must comply with Section
912 of LSMRA and the Louisiana
regulations, including Section 215.15, the
performance standards the Secretary
has found consistent with 30 CFR 815.15.
Therefore, the Louisiana program has
provisions as stringent as the federal
conunterpart. -

6. The Heritage Conservation and
Recreation Service (HCRS) suggested
that Section 164.23 of the Louisiana rules
be reviged to include a provision for
withholding from the public disclosure
locations of known archaeological sites
and that the State Historic Preservation
Officer be consulted on the advisability
of public disclosure on a case-by-case
basis. The Secretary will notfequire the
states to do this because Section 164.23
and Section 176.16, to which it refers,
are consistent with 30 CFR 764.23 and
776.17, respectively. The criteria against
which state programs are being
evaluated are SMCRA and 30 CFR
Chapter VI, and states are not
ordinarily being required to meet other
standards as a condition of program
approval.

7. HCRS recommended that the state
regulations contain a provision that the
Commission, Office of Conservation,
consult with recretion planners in the
Louisiana Office of Forestry and the
Department of Culture, Recreation and
Tourism (expecially the Office of
Program Development and Division of
Outdoor Recreation) before considering
a surface coal mining permit on state
forest lands. The parts of the program
submission that are intended to satisfy
the provisions of Section 731.14(f)
include supporting agreements between
the Commission and the agencies
mentioned above. Accordingly, it is not
necessary for the Louisiana regulations -
to make special reference to these
agencies.

8. A commenter asked what
revegetation requirements are
applicable in the Louisiana program
when less than 250 tons of coal are to be

removed during exploration. The
Louisiana regulations, Section 176.2 and
176.11, require that any.substantial
disturbances to the surface of the land
during exploration operations or
development operations that will
remove 250 tons or less must be
reclaimed in accordance with the
standards of Section 915 of the LSMRA
and the state regulatory program.
Section 915 of LSMRA requires

revegetation consistent with Section 515

of SMCCRA. Section 215.15(f) of the
Louisiana regulations requires
revegetation.consistent with 30 CFR
815.15(f). The Secretary has asked
Louisiana to amend Section 176.11(b) to
make clear that all the performance
standards of Part 815 must be comphed
with by persons conducting
development operations when the
natural land surface will be
substantially disturbed.

8. One commenter questioned the

requirement of seeding or planting tothe ~

same seasonal variety previously
existing and suggested allowing seeding
of improved varieties upon mutual .
agreement with landowners. The
Louisiana program, under Section 915 of
the LSMRA, allows for the use of
introduced species under certain
conditions, except that use of any vine
of the Kudzu family is prohibited, This
accommodates the commenter’s
concern.

10. A comment on Section 215.15(f) of
the Louisiana regulations concerned
how soon after exploration and
development operations restoration is to
take place and for how long the
company is responsible for sahsfactory
restoration. This section requires prompt
reclamation and revegetation of the
disturbed areas, as does the
corresponding federal regulation, 30 CFR
815.15. Section 176.2(c) states specific
requirements that must be met before

* . the Commission will release an

exploration or operation bond. The
mining company is held responsible for
satisfactory restoration until the
Commission determines that those
specific requirements have been met.
11. A commenter suggested there
should be an on-site overseér to assure
compliance with the many detailed .

requirements of the program. The

Louisiana program includes the
minimum federal requirements of this
function in its program through the
inspection and enforcement
requirements of LSMRA and the
Louisiana regulatlons Therefore, the
Secretary requires no change in the
Louisiana program.-

12. One commenter suggested deletion
of “historically used as cropland” from
Louisiana Section 179.27, The

commenter thought that identification of
prime farmland should be based on an
evaluation by the Soil and Conservation
Service (SCS), U.S. Department of
Agriculture (USDA), not on historical
use. Section 701.209 of SMCRA requires
the Secretary to consider historic use in
determining whether land is prime
farmland. This reflected in CFR
779.21(b). The Louisiana regtlation is
consistent with the Secretary's
regulation and he will nor require the
suggested deletion,

13. A commenter wanted to know the
authority of the USDA over prime
farmland. The role of the Secretary of
the USDA is of consultation and review
of mining and reclamation plans through
the State Conservationist located in
located in each state. See 30 CFR
785.17(c) and Section 185.17(b) and {c} of
the Louisiana regulatxons. No change in

.the Louisiana program is required.

14. The U.S, Forest Service (USFS)
asked that it be involved throughout any
surface mining activity on National
Forest land, including determination of
lands unsuitable for surface coal mining,
permit apphcauons, explorahon and
development activities, review and

‘approval of operations plans, release of

performance bonds and protection of
research projects. The State hasd the

. authority to enter into a cooperative

agreement with the Secretary of the
Interior to regulate surface coal mining
and reclamation activities on federal
lands within the State under Section 923
of the LSMRA. Until a cooperative
agreement is established, all
applications for a permit to surface mine
coal on U.S. Forest Service land within
the State would be administered by the
OSM under Section 523 of SMCRA and
30 CFR Chapter VII, Subchapter D. Upon
receipt of an application for operations
on National Forest System lands, the
Regional Director of OSM will follow
the procedure established in 30 CFR
741.20 and transmit a copy of the
complete application to the Chief, U.S.
Forest Service, for review, consent, and
approval by the Secretary of
Agriculture. This procedure ensures the
involvement the U.S. Forest Service has
requested.

‘15. The USFS commented that
survival rates alone are not a true
imeasure of whether reforested land is as
productive following reclamation as it
was before mining activities began. It
suggested that quality control measures
be used, but did not specify what
measures would accomplish this job, 30
CFR 816.117(b) uses stocking, in terms of
number of trees per acre; as the
performance standard for determining
reforestation success. Louisiana
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regulation 216.117(b) uses the same
standard for determining success of
reforestation on forest land. The
Secretary finds no changes are needed
for this Section.

16. The USFS suggested that the
Office of State Clearinghouse be added
to the list of agencies for coordination
and consultation. The Forest Service is
presently receiving information from the
Clearinghouse concerning planned
activities that could have a significant
effect on National Forest System lands,
Forest Service research, and cooperative
Forest Service programs. The Office of
State Clearinghouse is an established
office presently being used in Louisiana.
The Secretary has suggested informally
that Louisiana add this Office to the list
of agencies for coordination and
consultation. The Secretary will not
require that this be done for Louisiana to
have an approvable program. Under the
federal rules, Louisiana only must
contact and consult appropriate
- agencies when required under the
Federal rules to do so, and the Louisiana
program has provisions to do so.

17. The U.S. Soil Conservation Service
(SCS) suggested that the assignment, in
Louisiana Section 216.133(c)(5), of
professional engineers to prepare plans
and ensure conformance to accepted
standards for vegetative cover and
aesthetic design should instead be
placed with registered agronomists and
landscape architects. While the
Secretary finds that both Section 515(c}
of the Act and 30 CFR 816.133(b)(5)
would allow other appropriate
professionals to prepare plans and
ensure conformance to acceptable
standards, the Louisiana rule is
consistent with the Secretary's and,
therefore, no change is necessary. The
Secretary will informally recommend
that Louisiana consider the suggested
change.

18. The BLM suggested in a comment
on Louisiana Section 176.2(a) {2) and (3)
that coal exploration plans be restricted
to a logical or reasonable size based on
potential coal development of the area.
Section 512 of SMCRA and the federal
regulations do not require a limit on the
size of exploration areas. Louisiana
regulation 176.2 places a maximum
geographic limit (a township) on each
exploration operation, and thus
establishes a more stringent provision
than the federal counterpart. Likewise,
Section 176.12 concerning coal
development operations, places an
upper limit of “ten surface acres of
overburden” on those operations. The
Secretary concludes that these
provisions restrict exploration to logical
units consistent with the federal

requirements and with the potential
large scale lignite development
projected for Louisiana. No changes are
necessary.

19. The BLM commented that
Louisiana Section 178 requires an
excessive amount of financial and
corporate compliance information for
activities nafionwide, much of which
may not have direct bearing on
environmental concerns for coal
exploration or mining in Louisiana,
However, the Secretary notes that
Louisiana's law and regulations are
consistent with SMCRA and 30 CFR Part
778 on these matters. The information
required by Part 778 will aid the
Louisiana Office of Conservation in
determining the past compliance history
of the person actually doing the work.
‘When the actual operator is a different
person from the applicant, the
information in Section 178,13 and 178.14
of the Louisiana regulations will be
necessary. Section 510{c) of SMCRA
requires this determination.

20. The BLM recommended that
Louisiana implement the procedures for
designating lands unsuitable for surface
coal mining (Subchapter F of the
Louisiana regulations) before leasing is
allowed. The comment did not specify
whether state and private lands or only
federal Jands were being considered. As
to federal lands, the Secretary, through
BLM, is conducting a review under
Section 522(b) of SMCRA to determine
what lands should be declared
unsuitable, As to state and private
lands, the Secretary has no authority to
require that tracts be considered for
designation before leasing is allowed
unless a petition is filed by a citizen or
the Louisiana Office of Conservation for
designation before leasing.

21, The U.S. Army Corps of Engineers
(COE) requested that Louisiana Section
180.25{a)(1)(i) be revised to be similar to
paragraph (a)(2)(i), and that paragraph
(a)(3)(i) be revised to state that each
detailed design plan should be reviewed
and cerlified only by a qualified
professional engineer, rather than
having an option for review by a land
surveyor. The wording in the Louisiana
sections is identical to the comparable
federal regulations; therefore, no
changes are necessary.

22, The U.S. National Park Service
(NPS) commented that it should be
added to the list of coordinating
agencies for coal development near an
NPS jurisdictional unit. The EPA also
commended that it be added to the list
of coordinating agencies. In addition, the
EPA suggested that information about
hydrological impacts of proposed mining
activities, including surface mining
permit applications, be sent to the

following groups to aveid conilicts on
nonpoint source pollution control efforts
under Section 208 of The Clean Water
Act (33 U.S.C. 1251) and to assure
coordinalion with the Louisiana 208
Water Quality Management Plan: .

(1) The 208 coordinator for the
appropriate Regional Planning
Commission;

(2) The Technical Advisory
Co(rinmittee for Regional 208 Committee;
an

(3) The appropriate Soil and Water
Conservation District.

The Secretary, however, is satisfied
that under Sections 171.23, 186.11 (b)
and (c) of the State regulations,
Louisiana will coordinate and consult
with the NES, EPA and other agencies
as explained in the Louisiana program
narrative (as amended April 16, 1980)
submitted to comply with 30 CFR
731.14(g}(9)(10). No greater specificity
for coordination can be required for the
Louisiana program. Although such
coordination and consultation is critical
to the success of the state program,
neither SMCRA nor the federal
regulations require the states to specify
this in their program proposals.

23. The NPS asked whether public
agencies are to be notified for coal
exploration and development permits as
well as operating permits. The
commenter has interpreted Section
186.11 as a requirement for the coal
exploration program requirements.
Seclions 176.2-176.16 govern coal
exploration and development. Public
notice is not required for coal
exploration operations (176.2) but is
required for development operations
that will cause removal of 250 tons of
coal or more (176.12(b)). Information
submitted to the State under Part 176,
with certain exceptions authorized by
SMCRA, is available for public review
under Sections 176.11(c) and 176.16.
These provisions are consistent with 30
CFR Part 776 and Section 512 of -
SMCRA. Although the Secretary has
suggested to the State that it solicit
broader agency comment on proposed
exploration and development
operations, the Secretary’s rules do not
require it. Therefore, no changes are
needed.

24. The NPS sought clarification of the
statement “interest in the area” in
Section 186.11(c) as it relates to coal
exploration permits. Public agencies
“having an interest™ are to be notified of
pending permit applications in
accordance with Section 186.11(c).
“Having an interest” refers to situations
where state and federal agencies which
are responsible for the protection of
environmental resources in the vicinity
of the proposed operation (e.g.,
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endangered species, wetlands,
wilderness preservation) but do not
have legal jurisdiction over the mine
permitting process, have reason to
believe that the proposed surface coal _
mining operation may affect the
resources they are required to protect.
That phrase is not repeated in 30 CFR
Part 776 concerning coal exploration. 30
‘CFR 776.12(b)(1) requires public notice
of all proposed coal exploration

involving removal of more than 250 tons
" regulation must be disapproved to the

and 30 CFR 776.12(b)(3) allows “any
person with an interest which is or may
be affected” to file written comments.
The Louisiana notice requirements in
Section 176.12(b) are consistent with the
Secretary’s regulations. The NPS and
other government agencies fall under the
concept of a “person with an interest
which is or may,be affected” and
therefore may comment-on proposed
exploration or development operations
thatl might remove more than 250 tons of
coal,

25, The NPS commented that a
statewide inventory for lands unsuitable
for coal mining would be more effective
instead of relying on interested persons
to petition for unsuitability designations.
NPS suggests that the petition process is
not sufficient. Part 164 of the Louisiana
regulations tracks 30 CFR Part 764,
establishing a process for such .
designations in accordance with Section

622 of SMCRA (30 U.S.C. 1272). Section .

522(a)(4)(B) of SMCRA only requires a
data base and inventory system to
permit proper evaluation of lands ~
proposed as unsuitable for mining, but
does not require that all lands in the

" state be evaluated before there can be
any mining. Rather, Section 522(c)
establishes a petition process to
determine whether particular state lands
may be unsuitable for mining. The
Secretary will not require the states to
go beyond the requirements of Section
522 of SCMRA. o

26. The NPS suggested that air quality

standards for air pollutants, in addition
to fugitive dust, be included in the state
rules. NPS contended that coal -
processing plants support facilities will
have other pollutant emissions in
addition to fugitive dust. The commenter
suggested that language be inserted in
Sections 185.21 and 227.12 to require
compliance with National Prevention of
Significant Deterioration of Air Quality

standards and other applicable controls

for regulated air pollutants. The
Secretary has no performance standards
controlling pollutant emissions other
than fugitive dust and will not require
states to have any such regulations in
their programs under SMCRA.
Furthermore, the-U.S. District Court for

the District of Columbia has held that
the Secretary’s authority regarding air
pollution regulation extends only to air
pollution attendant to erosion. In Re:
Permanent Surface Mining Regulation
Litigation — F.Supp.— (D.D.C.)
Mem. Opinion, May 16, 1980, P. 27-29,
The court remanded 30 CFR 816.95 to the
Secretary and ordered him to
disapprove any state regulation bases
on a remanded regulation. Accordingly,
Section 216.95 of the Louisiana

extent it extends to air pollution not
caused by erosion and Louisiana does
not request retention of this regulation’
in its program. g

27. The NPS stated that it should be
consulted regarding the adequacy of the
bond amount when issuance of a permit
may affect any NPS jurisdicational unit.
Louisiana regulations 180.18{b)(2), 200.13
and 205.11 are consistent with 30 CFR
780.18(b)(2), 800.13 and 805.11
concerning the determination of the
performance bond amount. The
Secretary believes that the information
required of the applicant for a permit
under the Louisiana regulations and the
procedures in Part 186 for public review
and comment on permit applications are
adequate to afford federal agencies an
opportunity to comment on the proposed
bond amount prior to the issuance of a
permit,

28. The U.S, Fish and Wildlife Service
(FWS) suggested that the Louisiana
Office of Conservation change in
language of Section 731.14(g)(10) to add
certain federal agencies to the list of
agencies being consulted regarding
proposed fish and wildlife protection |
plans, This is unnecessary since
Louisiana Section 186.17(a)(2) specifies
that the Louisiana Office of
Conservation shall determine the
adequacy of proposed plans after
consulting with the appropriate state
and federal fish and wildlife agencies.
This would include the FWS. This

" comment may no longer be relevant,

however, as a result of the district
court’s February 28, 1980, decision. In
that opinion at p. 38-39, the district court
ruled that the Secretary has no authority
under SMCRA to compel the states to
require operators to have a fish and
wildlife protection plan and remanded
30 CFR 779.20 and 780.16 Furthermore
unless Louisiana requests otherwise,
under the court's May 16,.1980, decision,
Sections 179.20 and 180.16 of the
Louisiana regulations must be
disapproved. .

29. The FWS suggested that Louisiana
change the title of Section 731.14(f) from
“Supporting Agreements Between State
Agencies” to “Supporting Agreements

Between State and Federal Agencies."”
30 CFR 731.14(f) only concerns

"agreements between agencies that will

have duties in the state program.
Therefore, no change is required.

30. The FWS commented that the form
entitled “Application to Engage in
Exploration Operations” does not
contain adequate space for the applicant
to provide information needed to comply
with the requirements of Sections
776.13(b)(2) and 815.15(a), (b). The
Secretary is not basing his decision to
approve or disapprove a state program
on forms submitted with program
materials. Any problems with forms will

- be discussed with the state as part of

the Secretary’s monitoring function
durihg the permanent program. As to
this comment, the Secretary assumes
that if more space is needed, addendum
sheets would be appropriate and
acceptable, ;

31. The FWS suggested that an
environmental coordinator be added to
the staff of the Louisiana Office of
Conservation. The discussion of
consultation and coordination among
agencies is adequately addressed in the
narrative parts of the Louisiana program
submitted to comply with 30 CFR
731.14(g)(9) and (10). Additionally, the
narrative for Section 731.14(i) of the
Louisiana submission shows that an
adequate staff is proposed to administer
the program in Louisiana, including
environmental protection coordination,
Accordingly, no change will be required
in response to this comment,

32. The FWS requested to'be the list
of professional and technical resources
available to assist the Louisiana Office
Conservation, The Louisiana Office of
Conservation has chosen to enter into a
supporting agreement with the State
Department of Wildlife and Fisherios for
assistance in fish and wildlife matters.
However, the concern of the U.S. Fish
and Wildlife Service is addressed in the
narrative for 30 CFR 731.14(k) in the
Louisiana program, which states that
other agencies not included in the lst
could be called upon to provide
assistance if needed. The Secretary
assumes that this includes the FWS,

33. The FWS commented on the
Louisiana program provisions relating to
the application for coal development
operations permits. The FWS desires
Louisiana to specify that, in those cases
where minimum data requirements are
required or suggested, and sampling and
monitoring procedures have not been
specified, Louisiana will continue to
work closely with OSM and other
appropriate federal and state agencies
to develop and disseminate technical
information. Although such cooperation
is desirable and the Secretary
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encourages it, neither SMCRA nor the
Secretary’s regulations require the states
to specify this in their program
proposals. -

34. The FWS noted that Lounisiana
provided an explanation as to why
analogues to the federal rules for
underground mining performance
standards (30 CFR Part 817) were not
provided in the Louisiana regulations.
The FWS suggested that the explanation
in the section-by-section analysis (p. C-
563) be included in other parts of the
analysis where analogues to other
federal rules for underground mining
were omitted. The Secretary notes that
underground mining is prohibited by
Section 906E of the LSMRA and believes
that this provision has been adequately
addressed in the section-by-section
analysis. No change is necessary for
program approval.

35. The FWS requested that OSM
notify states, including Louisiana, of the
Memorandum of Understanding
between OSM and FWS, particularly
that part which prohibits the delegation
to any state authority responsibility for
compliance with the consultation
requirements contained in the
Endangered Species Act and
amendments thereto. The Secretary
agrees and OSM has provided a copy of
the MOU to Louisiana.

36. The FWS asserts that the
regulations contained in Part 162 of the
Louisiana rules—Criteria for
Designating Areas as Unsuitable for
Surface Coal Mining Operations—are
incomplete becanse two sections have
been reserved. The scope provision (30
CFR 762.1} is a feature of federal
rulemaking, but is not required in the
State’s regulations. The definitions of 30
CFR 762.5 have been included with other
definitions in Section 100.5 of the
Louisiana regulations. Therefore, Part
162 is consistent with 30 CFR Part 762.
FWS also stated that it recognizes a
need to work with Louisiana in
developing fish and wildlife related
criteria for designating lands unsuiiable
for mining. The FWS contends that the
specifics of such criteria and any
exceptions that might apply do not
appear in Part 162. Although this is
correct, Part 162 of the Louisiana
regulations is identical to 30 CFR Part
762 {with the two exceptions noted
above) and therefore consistent with the
Secretary’s requirements. Accordingly,
no changes are necessary.

37. The Advisory Council on Historic
Preservation (ACHP) suggested
additional language for Louisiana to
include in its program to comply with
the intent of Section 106 of the National
Historic Preservation Act (NHPA). The

proposed language would (1) provide for

a system for consulting with state and
federal agencies having responsibility
for the protection of management of
historic, cultural and archaeological
resources; (2) provide for coordination
of review of permits with the applicable
requirements of NHPA; and (3) provide
procedures and criteria for identifying
and protecting properlies under the
provisions of NHPA. The Louisiana
regulations provide for coordination and
consultation with the State Historic
Preservation Office in Sections 161.11(c},
162.11(b)(2), 164.15(b}(1), 164.17(b)(1)({i),
and 164.18({a)(2). These provisions
‘appear to the Secretary to assure
consideration is given to historic
resources to the full extent required
under SMCRA. Therefore, no change is
required.

38. The ACHP sought additional
information to determine the extent that
the proposed regulatory program is in
compliance with Section 106 of the
NHPA. The information requested _
concerns the requirement of NHPA for
written comments from the State
Historic Preservation Office (SHPO) and
an independent determination by OSM's
regional director as to the likelihcod
that the state program will adversely
affect properties included, or eligible for
inclusion, in the National Register of
Historic Places. The Louisiana
regulations provide for the coordination
and consultation with the SHPO in
Sections 161.11(c), 162.11(b}{1), and
164(b)(1)(i). Even if the State of
Louisiana includes language in its
regulations suggested by the commenter,
the coordination process would only be
presented in more detail. The
Secretary's regulations require no more
and the Louisiana program meets the
federal requirements. Accordingly, no
change is necessary.

39. The EPA recommends that the
Louisiana program include a
requirement that all legal notices ke
accompanied by a press release so that
the mass media will inform the public.
EPA reported that its experience has
shown this to be more effective than
newspaper legal notices. SNMCRA,
however, does not require states to use
press releases in addition to the
specified legal notices. Therefore, no
change is being required in response to
the comment.

40. The EPA commented that Section
243.13(d) of Louisiana’s regulations
provides that “a public hearing may be
provided" whereas 30 CFR 843.13(d)
provides that a hearing “shall* be
provided. The Secretary agreed and
requested that the Louisiana regulations
be changed from “"may” to “shall" to
protect the operator's right to a hearing.

{See Administrative Record No. LA-62.)
Louisiana amended its rules to make
this change. See 6 Louisiana Register
296, June 20, 1980. However, the change
cannot be approved at this time because
it was not enacted on or before the 104th
day after the program was submitted.

41, The EPA commented that in
developing criteria for designating lands
unsuitable for surface mining,
consideration be given to the President’s
Executive Order (EQ) 11900 (Wetland
Protection) and 11988 (Flood Plain
Management). Louisiana Section
162.11(b)(2), analogous to 30 CFR
762.11(b){2), states that, upon petition,
an area may be designated as unsuitable
for certain types of surface coal mining
operations if the operation will
adversely affect fragile lands orresult in
significant damage to important natural
systems. The Secretary does not have
authority to obligate the State to comply
with EO 11900 and 11988, but
encourages Lonisiana and other states
to consider applying the criteria of those
orders when reviewing operations that
may affect wetlands or floodplains.

42, The EPA pointed out that by
deleting the last sentence of 30 CFR
843.19 from Section 245.19{a) of the
Louisiana rules, violators would be
allowed to contest the fact of the
violation a second time in formal review
of the penalty. EPA suggested that this
second review on the violation may
delay individual enforcement actions
and cause a need for greater
commitment of state resources. The
Secretary agrees, and has determined
that the Louisiana procedure is
inconsistent with 30 CFR 845.19{a} in
that Louisiana does not expressly
preclude further administrative review
once the fact of a violation has been
decided in a formal administrative
proceeding. See Finding 4(h) above.
Louisiana amended its regulations to be
consistent with 30 CFR 845.19{a) on
August 20, 1980. See 6 L.R. —— Augast .
20, 1980.

43. The EPA commented that omission
of the phrase “any applicable pr: *
from Louisiana regulations Sections
243.11(a}{1) and 243.13(a}(3), otherwise
consistent with 30 CFR 843.11(a}{1) and
843.13(a)(3), meant that violations of a
NPDES permit condition would not be a
basis for issuance of a cessation order
or suspension or revocation of permits.
EPA has misinterpreted the meaning of
30 CFR 843.11{a}(1) and 843.13{a){3).
Neither section authorizes OSM to take
an enforcement action on the basis of a
violation of a NPDES permit condition.
The phrase “any applicable program” is
not meant to give OSM or the states
authority to take enforcement actions
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under other environmental protection
laws. Nonetheless, OSM may enforce
NPDES permit conditions to the extent
that they are the same as performance
standards in 30 CFR, Chapter VII or in
the state regulations. EPA will remain
responsible for enforcement of NPDES .
permits unless that responsibility is -
delegated to the state, The Secretary
notes that EPA and OSM are nearing
completion of a Memorandum of .
Understanding (MOU) which, when
finalizéd, would shift certain NPDES
inspection and enforcement
responsibilities under NPDES to OSM.
However, no change in the Louisiana
program is required.

44, The EPA commented that the
standard for state court review of Office
of Conservation actions, under 30 L.S,
926A(4), is more relaxed than the
standard by which U.S. district courts
review actions of the Secretary. EPA
suggested that the power of state courts
to overturn an agency action found to be
‘“unreasonable” will more often frustrate
agency decisions than would the

“‘arbitrary and capricious” standard
applied to the Secretary’s decisions by
Section 526(a)(1) of SMCRA and that,
therefore, the Louisiana standard should
be changed. Section 526(e) of SMCRA
requires that state agency actions
‘pursuant to approved state programs ~
" “be subject to judicial review by a court
of competent jurisdiction in accordance
with state law" as long as that review
dbes not interfere with citizen suit
provisions under Section 520 of SMCRA.
The Louisiana program satisfies this
requirement, In addition, the EPA has
provided no case law or reasoning to.
support an assertion that the
“unreasonable” standard, as interpreted
by the Louisiana courts, is substantively
different from the “arbitrary and
capricious” standard of Section 526{a)(1)
or the “substantial evidence” standard
of Section 526({b) of SMCRA.

ccordingly, the Secretary is unable to
find that the Louisiana test would result
in judgments allowing less stringent
environmental protection requirements
than would SMCRA's test. Therefore, no
change is required.

45, The Department of Energy (DOE)
asked that 30 CFR Part 824 be included-
in the Louisiana program to assure
protection of the environment from
mining in areas of “hilly terrain.” 30 CFR
Part 824 allows an exemption from the .
requirement to return land to its
approximate original contour. By
deleting Part 824, the Louisiana program
is more stringent than it would be with
Part 824. Therefore, no change is '
, required. '

48, The DOE suggested that Louisiana
add a rule consistent with 30 CFR
816.116{b)(1)(i) because the State
receives more than 26 inches average
annual precipitation: The Secretary
concurs with this comment, Louisiana -
has promulgated an analogue to the
federal regulation as Section
216,116(b)(1), which became effective on
May 20, 1980 (6 L.R. 188). However,
because this rule was not enacted on or
before the 104th day after program
submission, it must be disapproved-
pending resubmission under 30 CFR
732.13(f).

47. The DOE pointed out the
inconsistency that page (c)-320 of the
Louisiana program submission states

- that an analogue to Section 785.13 of 30

CFR (Experimental practices mining)
has been deleted, but the section is
included as part of the submission on

page (a}-144. The commenter requested

that this section be included in the
submission. The mconsxstency has been
explained as an error in typing on page
(c}-320 of the Louisiana _program
submission. No change in required. .

48. The DOE requested that 30 CFR

. Part 828, concerning in situ processing,

be included in the Louisiana program,
because its exclusion could limit the
development of lignite coal reserves.
OSM concurs with the comment.
Louisiana promulgated a comparable-
provision, Part 228, on May 20, 1980, (6
L.R. 188) which appears to be consistent
with the requirements of 30 CFR Part
828. However, because this new rule
was not enacted on or before the 104th
day dfter program submission, it must be

- disapproved pending resubmission

under 30 CFR 732.13(f).

49, The DOE commented that the
narrative spbmitted under 30 CFR
731.14(g)(11), concerning desxgnatmns of
lands as unguitable for mining, needed
more detail. The Secretary considers
that the program narrative is sufficient
to comply with 30 CFR 731.14(g){11).
Therefore, no change is necessary for
approval of this part of the program.

50. The DOE suggested that Louisiana
be required to include in its regulations
provisions comparable to 30 CFR 700.12,
petitions to initiate rulemaking. The
Secretary concurs, The regulation
provides a procedure for initiating
rulemaking with enhances the right of
the public and the industry to
participate in the future development of
the Louisiana program. Section 953C of
the Louisiana Administrative Procedure
Act(49 L.S. 953C) requires such a
regulation, Louisiana has added a new
Section 100.12, which appears to be
consistent with 30 CFR 700.12 and 49
L.S. 953C. It was promulgated May 20,
1980, (6 L.R. 179). However, because this

new rule was not enacted on or before
the 104th day after program submission,
"it must be disapproved pending
resubmission under 30 CFR 732.13(f).

51, The DOE suggested retjuiring the
. Louisiana program to have a rule
comparable to 30 CFR 770.12 listing
other state and federal laws with which
an operator might seek to comply during
the process of obtaining a surface coal
mining permit. The program narrative
- for 30 CFR 731.14(g)(9) and (10) and
731.14(f) indicates that the program will
include coordination with all other state
or federal laws and permit requirements,
which will result in the same
coordination as would a regulation.
Furthermore, a regulation comparable to
30 CFR 770.12 is not required for
program approval. Therefore. no change
is required.

52. The DOE requested that an
analogue to 30 CFR 771.21{a), concerning
permit filing deadlines, be included in
the Louisiana regulations for the initial
implementation of the permanent
regulatory program, Such a rule is
unnecessary because there are no .
existing surface mines in Louisiana and
the Secretary interprets 30 CFR 771.21(a)
to apply only to continuing operations
existing at the time of program approval,
Louisiana Section 171.21 specifies that
permits must be submitted at least 120
days before anticipated startup of

- operations. This requirement is in

compliance with 30 CFR 771.21(b);
therefore, no change is necessary.

53. The DOE suggested that the
Louisiana program include a
comparative assessment of Part 206 of
the Louisiana regulations with 30 CFR
Part 808 of the federal regulations to
determine the differences between these
sections and the adequacy of
Louisiana’s Part 206, Louisiana has
made a comparative review, In Vol, II-C
of its submission, Louisiana made a
side-by-side comparison of federal
regulations promulgated pursuant to
SMCRA with Louisiana's regulations.
On pp. (c)-392 through (c)-408, the side-
by-side comparison is made for Parts
808 and 208, with differences both .
identified and explained by Louisiana,
At the beginning of Vol. Il are errata
sheets, pp. 2 and 3 of which indicate
corrections to Part 206. Also, with the
amendments to the program submitted
April 15 and 16, 1980, the State
submitted proposed modification of
Parts 206 and 207 with further natrative
explanation and supporting case law,
The amendments were promulgated
May 20, 1980 (6 L.R: 185-187). The
differences between Part 208 and 30
CFR 806 arise from the fact that
Louisiana historically has a Napoleonic

‘\
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“code law” tradition rather than a
“common law" tradition like the other
49 states and that Louisiana has not
adopted the Uniform Commercial Code.
There now appears to be no substantive
difference between Part 206, as
amended, and 30 CFR Part 806.
However, because the proposed
amendments were received April 15 and
16 (the 104th day after initial program
“submission) Part 206 must be
disapproved to the extent detailed in the
findings pending resubmission of the
program under 30 CFR 732.13(f).

54. The U.S. Geological Survey
{USGS]) recommended that Louisiana be
made aware of existing coordination
responsibilities among the BLM, USGS,
and OSM for management of federal
coal. The State has been provided a
copy of the memorandum of agreement
among those agencies.

55. The USGS recommended that
Louisiana add a section to its
submission on steps to be taken if any
future exploration or development
occurs on federal lands in the State.
Section 923 of the Louisiana Act
provides authority for the State to enter
into a cooperative agreement with the
Secretary for regulation of coal mining
on federal lands. If such mining occurs,
it will be regulated by OSM in
cooperation with the federal land
managing agency or by the State to the
extent allowed under a cooperative
agreement approved by the Secretary
after review by other federal agencies.
Accordingly, no change in the Louisiana
Program will be required.

56. The FWS responded to OSM’s
request to review and comment on the
Louisiana program submission by giving
its Biological Opinion that Louisiana's
program as proposed is not likely to
jeopardize the continued existence of
endangered or threatened species

- pursuant to Section 7 of the Endangered
Species Act (ESA) (16 U.S.C. 1531-1543).

The FWS opinion was based on the
Louisiana program requirements
comparable to 30 CFR 780.16(a)(1) and
(b)(1) requiring a fish and wildlife plan
in permit applications; 30 CFR
786.17(a)(2} concerning review of those
plans; and 30 CFR 786.19(0), which
requires that, for permit approval, the
regulatory authority find that the
operation will not affect the existence of
threatened or endangered species or
their habitats, Subsequent to the FWS's
Biological Opinion, the U.S. District
Court for the District of Columbia
remanded 30 CFR 779.20.and 780.16 In
Re: Permanent Surface Mining
Regulation Litigation, F. Supp
{D.D.C.), Court Opinion, February 26,
1980, pp. 38-39. As a result of the court's
Round II order Id, Mem. Op. May 16,

, 1980, the Secretary must affirmatively
disapprove Louisiana Sections 179.20
and 180.16, These sections require each
permit application to contain a study of
fish and wildlife and to include a fish
and wildlife reclamation plan (See 45 FR
§45607, July 7, 1980). The Secrelary has
received a stay of that portion of the
court's decision, pending appeal. Even
though the Secretary cannot require
Louisiana to have regulations that
incorporate remanded regulations,
Louisiana may retain them in its
program.

However, the court did not remand 30
CFR 786.19(0} which is reflected in
Louisiana regulation Section 186.19(n).
This section requires a finding by the
Louisiana Office of Conservation, prior
to issuing a permit, that the proposed
operation will not affect the continued
existence of a threatened or endangered
species or critical habitat. Thus, the
Office of Conservation must determine
whether endangered species or critical
habitat would be affected by the
proposed mine, but without the benefit
of requiring the applicant to provide
such information. The Secretary
believes that the finding required by 30
CFR 786.19(0), as reflected in Section
186.19(n) of the Louisiana regulations,
fulfills the Department of the Interior's
responsibilities under the Endangered
Species Act to ensure that approval of a
state program is not likely to endanger
the continued existence of threatened or
endangered species or their critical
habitats.

FWS also requesied, in its biological
opinion, that OSM provide it with the
details of OSM's program for monitoring
approved state programs for endangered
species protection. OSM has not
finalized internal procedures for its
monitoring responsibilities and has no
regulations on the subject. However,
OSM is bound by a memorandum of
understanding between OSM and FWS
dated June 10, 1980, to be the lead
agency for monitoring state programs for
ESA compliance, and to consult with
FWS concerning corrective action
whenever it has reason to believe that a
state is failing to adequately protect
endangered species.

By memorandum of July 11, 1980, the

. FWS expressed its concern that the
district court’s order remanding 30 CFR
779.20 and 780.16 effectively precludes
the Secretary from carrying out the most
logical way to insure proper
implementation and monitoring of fish
and wildlife protection standards of
SMCRA. The Secretary sympathizes
with the FWS but must comply with the
court's order pending outcome of the
stay application or appeal.

Disposition of Comments On List of
Regulations that Must be Disapproved

The following comments were
received in response to the proposed list
of Louisiana rules to be disapproved in
accordance with the district court’s
order. This list was published July 7,
1980 (45 FR 45604).

1. The Louisiana Office of
Conservation (LOC]), the Central
Louisiana Electric Company, Inc.
{CLECQ), and the Southwestern Electric
Power Company (SWEPCO) commented
that item 2 of the list of regulations
should be changed from 100.5(6) to
100.5(60). The Secretary acknowledges
this to be a typographical error, and an
appropriate change will be made.

2. The LOC and CLECO/SWEPCO
commented that Section 178.5{(b}{3)
should be added to the proposad list of
Louisiana provisions incorporating
suspended and remanded federal
regulations for the same reason as item
25 was on the list. The Secretary agrees
that Section 176.5(b)(3) should be added
to the list.

3. The LOC and CLECO/SWEPCO
commented that Section 176.5(B){5)
should be added to the proposed list of
Louisiana provisions incorporating
suspended and remanded federal
regulations for the same reason as item
28 of the list. The Secretary agrees that
Section 176.5(b)(5) should be added to
the list.

4. The LOC and CLECO/SWEPCO
commented that Section 100.5{146}, the
definition of ‘valid existing rights,”
should be deleted from the proposed list
of Louisiana provisions incorporating
suspended and remanded federal
regulations because this definition is not
applicable to the Louisiana program. -
The Secretary notes that valid existing
rights may be applicable in Louisiana
because the State requires permits for
exploration and development operations
which have occurred for several years.
However, the definition of valid existing
rights was not fully enacted on or before
the 104th day after the program was
submitted and thus cannot be
considered part of the program
submission at this time. For this reason,
the Secretary finds that it should be
removed from the list of rules that must
be disapproved to comply with the
district court's order.

5. The LOC and CLECO/SWEPCO
commented that Section 207.11(e),
concerning bond release conferences,
should be deleted from the proposed list
of Louisiana provisions incorporating
suspended and remanded federal
regulations because the Louisiana
program has been amended to provide
for citizens' access to the minesite.
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Although this appears to be true, the
amendment was enacted after the 104th
day and therefore cannot be considered.
The rule, as it existed before
amendment, will remain on the list for
the time being.

6. The LOC and CLECO/SWEPCO
commented that Section 208.12(c), bond
liability limit, should be deleted from the
proposed list incorporating suspended
and remanded federal regulations. OSM
has asked Louisiana to revise Section
208.12(c) to comply with the court's
suspension and Louisiana has deleted
the suspended langudge. (See i
Administrative Record No. LA~147.
However, the change cannot be
approved at this time because it was not
fully enacted on or before the-104th day
after the program was submitted. The
pre-amendment rule will remain on the
list. - :

7. The LOC and CLECO/SWEPCO
commented that Section 205.13(d) should
be deleted from the proposed list

" incorporating suspended and remanded
federal regulations. Although Louisiana
has deleted Section 205.13(d) from its
regulations, it was not deleted before
the 104th day after the program was
submitted to OSM. Therefore, the _
Secretary must disapprove this section
in accordance with the court's decision
and as it existed in the Louisiana
program on the 104th day.

8. The LOC and CLECO/SWEPCO
commented that Sections 161.11(c) and
161.12(f)(1) have been amended to delete
the language regarding eligibility for
listing on the National Register of
Historic Places. Louisiarta has deleted
the phrase in Sections 161.11(c) and
161.12(f)(1) “or eligible for listing” but

e change was notimade on or before
the 104th day after the program was
submitted. Therefore, the Secretary must
disapprove these sections to the extent
specified in 45 FR 45608, July 7, 1980,
and in accordance with the court’s
decision,

Approval in Part/Disapproval in Part

The Louisiana program is approved in
part and disapproved in part. As
indicated above, under the Secretary's
Findings, certain parts of the program
meet the criteria for state program
approval in Section 503 of SMCRA and
30 CFR 732.15, and certain parts of the
program do not meet the criteria. Partial
approval means that Louisiana may
revise and resubmit the disapproved
portions of the program within 60 days
of the effective date of this decision.
However, Louisiana, by telegram of
August 28, 1980, has requested the
Secretary to consider immediately all
program revisions made (and submitted
to OSM) after the 104th day as

‘

constituting the official resubmission of

the Louisiana program, effective upon
the date of any disapproval by the
Secretary. See administrative record
document number LA-171. The.

-Secretary grants Louisiana’s request

and, accordingly, considers the
Louisiana program re-submitted. The
resubmission will be reviewed and
approved or disapproved under
procedures in 30 CFR Part 732. The
Secretary will afford the public 15 days
to review the resubmission. A public
hearing will be held on September 186,
1980. Public comment will close on
September 17, 1980. The Secretary has
60 days from the date of this notice to
approve, approve conditionally or
disapprove the Louisiana resubmission.
The State will not assume primary
jurisdiction to implement and enforce
the permanent program under SMCRA
until the entire program is approved.

The fo]]awiﬁg program parts are
approved: v

{a) The Louisiana Surface Mining and
Reclamation Act (LSMRA), 30 L.S. 901~
932, as amended by Act 553 of the 1979
Louisiana Legislature, with the .
exceptions that Section 922D(5) is
disapproved as inconsistent with
Section 522(e)(5) of SMCRA. See Finding
1(a)(1). , .

{b) The Louisiana regulation
submitted January 3, 1980, except those
sections disapproved under Findings
4(a)-(s), and those regulations
disapprovéd in accordance with the
district court's Order {See below under
paragraph (f} list of elements of
Louisiana program being disapproved).

(c) The Louisiana program provisions
for administrative, legal and technical
personnel and funding for the regulation
of surface coal mining and reclamation
operations and enforcement of the
environmental standards.

(d) The program provisions to:

(1) Coordinate the review and
issuance of permits for surface coal
mining and reclamation operations with
any other federal or state permit process
applicable to the proposed operations.

(2) Require that persons extracting
coal incidental to government-financed
construction maintain information on
site. .

(3) Enter, inspect and monitor all coal
exploration and surface coal mining and
reclamation operations. )

(4) Provide for civil and criminal

.sanctions for violations of state law,

regulations and conditions of permits
and exploration approvals including
civil and criminal penalties, except for
those parts covering protection of DPCE
employees. .

{5) Provide for protection of Office of
Conservation employees in the course of
their duties.

(6) Provide for administrative review

* of state program actions.

(7} Cooperate and coordinate with
and provide documents and other
information to the Office.

The following program parls are
disapproved:

{a) Section 922D(5) of the LSMRA.

(b) Sections 958(8), 957, 959, 964B and
964C of the Louisiana Administrative

* Procedures Act (LAPA), [49 L.S. 951-968]
are disapproved to the extent its
provisions supersede provisions of
LSMRA See finding {1){(a)(2).

(c) All the Louisiana rule amendments
submitted as proposed rules on April 15,
and 16 and May 3, 1980, and
subsequently enacted May 20 or June 20,
1980,

{d) The proposed amendments to the
LSMRA received by OSM April 15 and

-16 and May 3, 1980, that were
subsequently enacted June 27, 1980.

(e) The program provisions to:

(1) Implement, administer and enforce

, all applicable performance standards
See finding 4(b).

{2) Implement, administer and enforce
a permit system and prohibit surface
coal mining and reclamation operations
without a permit issued by the
regulatory authority. See finding 4(c).

(3) Regulate coal exploration and
prohibit coal exploration that does not
comply with the performance standards
required by SMCRA. Se¢ finding 4(d).

(4) Implement, administer and enforce
a system of performance bonds and
liability insurance, or other equivalent
guarantees. See finding 4(g).

(5) Issue, modify, terminate and
enforce notices of violations, cessation
orders and show cause orders. See -
finding 4{i).

(8) Provide for administrative and
judicial review of state regulatory
actions in accordance with 30 CFR
Subchapter L. See finding 4(h).

(7) Designate areas as unsuitable for
surface coal mining. See finding 4(j).

(8) Provide for public participation in
the development, revision and
enforcement of state regulations and the
state program. See finding 4(r).

(9) Monitor, review and enforce the
prohibition against indirect or direct
financial interests in coal mining
operations by employees of the state

_regulatory authority. See finding 4(1).

(10) Pravide for small operator
assistance. See finding 4(n).

(11) Require the training, examination
and certification of persons engaged in
or responsible for blasting and the use
of explosives. See finding 4(m).
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{f) The following list of Louisiana
rules submitted January 3, 1980, that
incorporate the Secretary’s rules
suspended by OSM or remanded by the
U.S. District Court for the District of
Columbia:

1. Section 100.5(60), the definition of
“mine plan area,” and the use of the
term in Parts 179 and 180 is disapproved
to the extent of the court’s order
regarding requirements of information
outside the permit area.

2. Sections 179.20 and 180.16 requiring
a permit application to contain a study
of fish and wildlife and to include a fish
and wildlife reclamation plan are
disapproved.

3. Section 179.21 is disapproved to the
extent it requires a soil survey for lands
other than those which a
reconnaissance inspection suggests may
be prime farmland,

4. Section 207.11(e) is disapproved to
the extent it fails to provide for citizens'
access to the minesite when the
informal conference provisions are
implemented during bond release.

5. Section 208.14(b) is disapproved to
the extent it allows the regulatory
authority to forfeit and keep the entire
amount of a bond where the entire
amount is not needed to complete the
reclamation.

. 6. Section 216.115 is disapproved to
the extent it requires an operator who
proposes range or pasture as the post-
mining land use to actually use the land
for grazing for the last two years of bon
liability. :

7. Sections 223.11(c), 223.15(b), and
223.15(c) are disapproved to the extent
they require an operator on prime
farmland to actually return the land to
crop production.

8. Section 216.116(b} is disapproved to
the extent that it states that an
operator’s responsibility for successful
revegetation is not commenced until the
~ vegetation reaches 90 percent of the
natural cover in the area.

9. Section 216.133(c} is disapproved to
the extent it requires an operator to
provide “letters of commitment” for
proposed land use changes or for
proposed cropland use.

10. Sections 185.17{a)(3) and 223.14(c},
concerning excessive soil compaction,
are disapproved, pending QSM's
promulgation of a standard for soil
compaction.

11. Sections 216.42(a}{1) and (a}(7) are
disapproved to the extent they apply
effluent standards to the reclamation
phase of a surface coal mining
operation.

12, Section 216.42(b), relating to
effluent standard exemptions during
major storm periods, is disapproved

pending OSM's promulgation of new
sediment removal regulations.

13. Section 216.46{b), concerning
sediment storage volume in sediment
ponds, is disapproved, pending OSM's
promulgation of new requirements.

14. Section 216.46{c), concerning
detention time for water in sediment
ponds, is disapproved, pending OSM's
promulgation of new requirements.

15. Section 216.46(d) is disapproved to
the extent it requires dewatering devices
to have a discharge rate to achicve and
maintain the theoretical detention time
for sediment ponds.

16, Section 216.46(h), concerning
sediment removal from sediment ponds,
is disapproved, pending OSM's
repromulgation of rules.

17. Section 216.65(f), requiring special
approval prior to blasting within 1,000
feet of certain buildings and 500 feet of
other facilities and which restricts
blasting at distances greater than 300
feet, is disapproved.

18. Section 216,83, concerning coal
processing waste banks, is disapproved
to the extent it precludes a possible
exemption from the underdrain
requirement where the operator can
demonstrate that an alternative would
ensure structural integrity of the waste
bank and protection of water quality.

“19, Section 216.95, concerning air
resources prolection, is disapproved to
the extent it applies to aid pollution not
caused by erosion.

20, Sections 216.150-176, concerning

"performance standards for three classes

of roads, are disapproved pending
OSM's promulgation of new regulations.

21. Section 101.5(93), the definition of
“roads” that is used in Sections 216.150-
176, is disapproved, pending OSM's
promulgation of new regulations.

22, Section 185.17(a)(8} is disapproved
to the extent that it requires prime

farmland reclamation target yields to be .

based on estimated yields under a high
level of management rather than a level
of management equivalent to that used
on prime farmlands in the surrounding
area.

23. Section 101.11{c)(1} (i) and (ii)
relating to exemptions for existing
structures, are disapproved to the extent
that the exemptions are not mandatory
after the appropriate findings are made.

24, Sections 176.5(b)(3) and
176.11(a)(3) concerning the requirements
for maps of the proposed exploration
area, are disapproved.

25. Sections 176.5(b)(5) and
176.11(a)(5), concerning the requirement
that operators explain their bases for
entering the development area when the
surface is owned by a person other than
the operator, are disapproved.

26. Section 216.133(b}(1) is
disapproved to the extent it does not
allow restoration of lands to the
conditions they were capable of
supporting prior to any mining.

27. Sections 161.11(c) and 161.12{f}{1)
are disapproved to the extent that they
prohibit or restrict mining near places
only eligible for listing on the National
Register of Historic Places, and the
phrase “or a statutory or regulatory
responsibility for” in Section 161.12(f)(1)
is disapproved. Further, both rules are
disapproved to the extent that they
apply to privately-owned places listed
on the National Register of Historic
Places in addition to publicly-owned
places.

28. Section 206.12(e)(6) i) is
disapproved to the extent it requires
cessation of operations upon the
insolvency of a surety.

29, Section 208.12(C) is disapproved to
the extent that it limits bond liability to
protection of the hydrologic balance.

30. Section 216.103(a)(1) is
disapproved to the extent it does not
provide operators the option of treating
acid-forming and toxic-forming material
in lieu of covering such materials.

31. Sections 245.13 and 245.14 are
disapproved to the extent they impose a
civil penalty point system.

32. Section 205.13(d) concerning
exceplions to revegetation requirements,
is disapproved to the extent that the
exceplion the regulatory authority may
grant might be from all of Part 216.

33. Section 100.11(b), concerning the
two-acre exemption, is disapproved
insofar as it applies to any operation by
the person who affects or intends to
affect more than two acres at physically
unrelated sites within one year when the
area affected at each site does not
exceed two acres.

34, Section 100.5(85), the definition of
“public road,” is disapproved pending
repromulgation of Federal rules.

Effect of this Action

Louisiana is not now eligible to assure -
primary jurisdiction to implement the
permanent program. However,

Louisiana has resubmitted its proposed
program to correct those parts of the
program being disapproved.

The Secretary is affording the public
15 days to review the resubmitted
program. During this period the
Secretary is soliciting comments from
the public, the Administrator of the
Environmental Protection Agency, the
Secretary of Agriculture and the heads
of other federal agencies. A public
hearing will be held on September 16,
1980. The Secretary has 60 days from the
date of this notice to approve,
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conditionally approve or disapprove the
final Louisiana program submission.
This approval in part and disapproval
in part applies only to the permanent
regulatory program under Title V of
SMCRA. The partial approval does not
constitute approval or disapproval of
any provisions related to the
implementation of TItle IV of SMCRA,
the abandoned mine lands (AML)
reclamation program. In accordance
with 30 CFR Part 884 {State Reclamation
Plans), Louisiana may submit a state

AML reclamation plan at any time. Final -

approval of an AML plan, however,

- cannot be given by the Director of OSM
until the state has an approved
permanent regulatory program.

This decision has no effect on federal
or Indian lands in Louisiana.

No rules will be promulgated in 30
CFR Part 918 until the Louisiana
program has been either finally
approved or disapproved following
review of the resubmission.

Additional Findings

Pursuant to Section 702(d) of SMCRA,
30 U.S.C. 1292(d), no environmental
impact statement need be prepared on
this approval in part.

This document is not a significant rule

. under E.O. 12044 or 43 CFR Part 14, and

no regulatory analysis is being prepared

on this approval in part.
Dated: August 28, 1980.

James A. Joseph, .

Acting Secretary of the Interior.

[FR Doc. 80-27103 Filed 8-2-80; 8:45 am]

BILLING CODE 4310-05-84

30 CFR Part 931

Reopening of Public Comment Period
on Portions of the New Mexico ,
Permanent Submission for the
Regulation of Surface Coal Mining

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM]),
U.S. Department of the Interior.
ACTION: Proposed rule; reopening of
public comment period on portions of-
the New Mexico permanent program
submission for the regulation of surface
coal mining, -

SUMMARY: OSM is reopening the period
for review and comment on portions of
the proposed New Mexico regulatory
program until September 11, 1980. The -
new comment period provides
opportunity for the public to review and
comment on supplemental information
submitted by the New Mexico Energy
and Minerals Department and the New
Mexico Attorney General's Office after
the close of the public comment period .

on July 28, 1980 and on subjects to be
discussed with representatives of the
State of New Mexico at an executive
session’on September 5, 1980.

DATES: All comments must be received
on or before 5:00 p.m. on September 11,
1980, to be considered in the Secretary’s
decision on the proposed New Mexico
regulatory-program,

Supplemental information submitted
by the New Mexico Energy and
Minerals Department and Office of the
Attorney General for New Mexico are
available for review during regular
business hours at:

Office of Surface Mining, Brooks
Towers, Room 2115, 1020 15th Street,
Denver, Colorado 80202, Office of
Surface Mining, Department of the
Interior, Room 153, 1951 Constitution
Avenue, N.W., Washington, D.C.
20240.

New Mexico Energy and Minerals
Department, Division of Mining and
Minerals, First Northern Plaza East,
Room 200, Santa Fe, New Mexico
87501,

ADDRESSES: Written comments should

be delivered by 5:00 p.m. on September

11, 1980, to:

Office of Surface Mining, Brooks
Towers, Room 2115, 1020 15th Street,
Denver, Colorado 80202; or - -

. Office of Surface Mining, Department of *

the Interior, Room 153, 1951
Constitution Avenue, N.W.,
Washington, D.C. 20240,

FOR FURTHER INFORMATION CONTACT:
Carl C. Close, Assistant Director, State
and Federal Programs, Office of Surface
Mining, Interior South Building, 1951 °
Constitution Avenue, Washington, D.C.
20240 (202) 343-4225.

SUPPLEMENTARY INFORMATION: On
August 7, the New Mexico Department
of Mining and Minerals and the Office of
the Attorney General for New Mexico
provided OSM additional information,
by letter, relating to citizens suits,
administrative and judicial review,
inspection and enforcement,
performance standards, water rights and
replacements, and blaster certification
and training. (New Mexico
Administrative Record document
Number 99.) The new period for public
comment is necessary to allow
opportunity for the public to review and
comment on this supplemental :
information. Copies of the letters are
contained in the Administrative Record,
located in the places identified under
“Addresses.”

On September 5, 1980, staff members
of the New Mexico Department of
Mining and Minerals will meet in
executive session with staff members of

the Office of Surface Mining at the OSM
office in Washington, D.C. for the
purpose of providing additional
information on certain aspects of the
New Mexico permanent regulatory
program. The following subjects are

expected to be discussed: performance

" standards, permitting requirements,

water rights and replacements,
inspection and enforcement, bonding,
administrative and judicial review, and
small operators assistance. Specific
topics to be discussed are more fully
defined in the New Mexico
Administrative Record documents
number 108 and 109. The new period for
public comment is to allow opportunity
for the public to review and comment
upon these subjects, including any
supplemental information which may be
provided by New Mexico officials at the

" September 5, 1980, meeting. Minutes of

this meeting will be available in the
Administrative record, located in the
places identified under*Addresses."
This announcement is made in
Keeping with OSM's commitment to
public participation as a vital
component in fulfilling the purposes of
the Surface Mining Control and
Reclamation Act of 1977,
Dated: August 29, 1980,
Paul L. Reeves,
Acting Director, Office of Surface Mining
Reclamation and Enforcement,
[FR Doc. 80-27102 Filed 9-2-80; 8:45 am)
BILLING CODE 4310-05-M

DEPARTMENT OF THE TREASURY
Office of the Secretary
31 CFR Part 10

Tax Shelters; Practice Before the
Internal Revenue Service

AGENCY: Department of the Treasury.
ACTION: Proposed rule,

SUMMARY: Treasury is today releasing
for public comment a proposed rule that
would amend regulations governing
practice before the Internal Revenue
Service (“IRS"} to set standards for the
providing of opinions used in the
promotion of tax shelters, The proposed
rule would require a practifioner who
provides an opinion for a tax shelter to
exercise due diligence in representing
the facts and Federal tax aspects of the *
transactions, and in assuring that the
opinion is accurately and clearly
described in any discussion of tax
aspects appearing in the offering
materials. The proposed rule would
allow a practitioner to provide an
opinion for a tax shelter only if the
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opinion concluded that it was more
likely than not that the bulk of the tax
benefits on the basis of which the tax
shelter had been promoted are
allowable under the tax law.

DATE: Comments must be in writing and
must be received on or before November

.8, 1980. No hearing is now contemplated

but one may be held at a time and place
to be set in a later notice in the Federal
Register if requested by an interested
person desiring an opportunity to
comment orally and raising an issue that
requires oral amplification. The effective
date of the regulation will be the date of
publication of final regulations in the
Federal Register.

ADDRESSES: Comments should be sent
in triplicate to Director of Practice,
Department of the Treasury,
Washington, D.C. 20220. All comments
received will be available for public
inspection and copying in the Treasury
Library, 15th and Pennsylvania Avenue,
NW, Washington, D.C.

FOR FURTHER INFORMATION CONTACT:
Mr. Leslie S. Shapiro, Director of
Practice, (202) 376-0767.
SUPPLEMENTARY INFORMATION: The
proposed rule which Treasury is today
releasing for public comment sets
standards for IRS practitioners in
providing opinions used in the
promotion of tax shelters.

Abusive tax shelters are one of the
Internal Revenue Service’s most serious
compliance problems. The IRS has
identified approximately 25,000 abusive
tax shelters promoted in recent years,
involving 190,000 returns and $5.1 billion
in adjustments.! Apart from the loss in
revenue, the widespread nature of such
schemes undermines the public's
confidence in the fairness of the tax
system and may affect the level of
voluntary compliance.

A critical element in the typical
promotion of an abusive tax shelter is
the tax opinion generally provided by
the promoter’s attorney.2 The theory of
the tax shelter promoter appears to be
that the tax opinion, even if qualified or
simply incorrect, may provided the
investor with assurance that penalties
will not be assessed even if deductions
and credits taken by the taxpayer are
subsequently disallowed. Moreover,

1Not all tax shelters are abusive. An “abusive”
tax shelter may be generally described as a
transaction without any significant economic
purpose other than the generation of tax benefits '
that typically employs exaggerated valuations and
otherwise mischaracterizes critical aspects of the
transaction.

2 Although the discussion is cast in terms of
attorneys® opinions, much of the analysis would
apply to opinions rendered by certified public
accountants and others entitled to practice before
the IRS. The ruls covers all such practitioners.

promoters also appear to hope that
investors will view the practitioner's
willingness to provide an opinion, even
when the opinion is frankly pessimistic
about the chances of ultimately
obtaining the promised tax benefits or
simply does not purport to address key
tax aspects, as an endorsement of the
tax shelter.

Four categories of opinions have been
identified as causing problems: (1) The
opinion that is intentionally false,
incompetent, or knowlingly or recklessly
misstates the law or the facts; (2) the
opinion that purports to rely upon
factual representations of the promoter
even where certain critical facts are
questionable in light of other facts and
circumstances of the transaction; (3) the
opinion that never actually comes to a
conclusion on the tax aspects raised by
the particular offering to which it is
attached. Variants on this include the
opinion based on hypothetical facts and
the opinion addressing some but not all
key tax aspects; (4) the opinion which
states that there is a “reasonable basis"
for a taxpayer's claiming the tax
benefits on the basis of which the
shelter is promoted, but indicating,
explicitly or implicitly, that if
challenged, the taxpayer probably
would ultimately lose.

The Bar has increasingly worried
about the providing of these types of
opinions, in part because such opinions
put significant and unhealthy pressure
on the careful practitioner. Such a
practitioner may be faced with the
unpleasant task of explaining to a client
why tax benefits promised in an abusive
tax shelter cannot properly be taken
even though an opinion by another
attorney appears to indicate that they
can be taken. The careful practitioner
may be offered a substantial fee for an
opinion, even if elaborately qualified,
which the practitioner knows another
will give if he or she does not. There
have been suggestions that Treasury
amend Circular 230 to provide clear and
effective guidance with respect to the
providing of tax shelter opinions.
Indeed, at its June 9, 1880 meeting the
Commissioner's Advisory Group urged
such an amendment.

Under the authority conferred by 31
U,S.C. 1026 and 5 U.S.C. 301 to regulate
the professional conduct of those who
practice before it, Treasury proposes to
adopt a rule that would confront the
problem of tax attorney opinions in
abusive tax shelters by imposing certain
duties upon a practitioner providing a
tax shelter opinion.

Scope of the Rule

With one exeption, the proposed rule
is drawn to apply only {o “tax shelter

opinions.” 3 These are opinions that the
practitioner who provides the opinion
knows or should know will be “referred
to or included in offering materials
distributed to parties who are not then
(the practitioner's) clients in connection
with the promotion of a tax shelter.” The
proposed rule is not directed at the
advice which a tax practitioner gives his
or her client. Nor js it intended to deal
with the problem addressed in Formal
Opinion 314 of the American Bar
Association of whether an attorney who
is asked to advise his or her client in the
course of the preparation of the client's
tax returns may freely urge the
statement of positions most favarable to
the client as long as thereis a
reasonable basis for those positions.
“Tax shelter” is defined in the
proposed rule in terms of transactions
*“in which the claimed tax benefits are
likely to be perceived by the taxpayer as
the principal reason for his or her
parlicipation.” Consideration was given
to defining a “tax shelter" in terms of
transactions “in which the claimed tax
benefits are set forth in the offering
materials or otherwise described as a
principal reason for the taxpayer's
participation,” but limiting coverage of
the rule to a subset of tax shelters
particularly likely to be abusive. Such
shelters might be defined as those in
which “it is contemplated that the
aggregate deductions, credits, and other
allowances that a taxpayer may claim
within 24 months of his or here initial
cash outlay will equal or exceed the
amount of such cash outlay
{disregarding any cash to be obtained
by borrowings, except full-recourse
borrowings from financial institutions
unrelated to the taxpayer, promoter, or
other participants).” Treasury
encourages comment on this alternative
approach to the definition of tax shelter.

Dus Diligence in the Providing of Tax
Shelter Opinions

A. Due diligence as to factual
malters.—Proposed § 10.33(a)(1)(i)
requires the practitioner who provides a
tax shelter opinion to exercise “due
diligence"” to assure that the opinion {or
offering material) adequately discloses
those facts which bear significantly on
each important Federal tax aspect of the
shelter. A tax shelter opinion should be
based upon the actual facts of the'
transaction. Thus a tax shelter opinion
that relied on hypothetical facts in
arriving at its conclusions would not be
acceptable. Such an opinion too readily

3As a clarification of § 1051, the providng of ax
intentionally oc recklessly false opinion, or a pattern
providing tent opinions in Federal tax
tters (oot just in tax shelters), is specifical’y
{dentified as an instance of disreputable condoct.
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lends itgelf to abuse in a tax shelter
promotion. .

What constitutes “due diligence” in
assuring the accuracy of facts depends
on the circumstances. Due diligence
ordinarily includes the duty to examine
any offering materials and to be
satisfied that the facts upon wich the
opinion is based are accurate and
complete. “Due diligence” requires the
practitioner to be alert to
inconsistencies or implausibilities in the
facts as presented to him or her and to
resolve any doubts before rendering an
opinion.

For example, if the offering materials
refer to an appraisal of property to be _
acquired by an investor, the practitioner
should ordinarily review the appraisal
and the appraiser’s credentials and
consider whether the terms and
conditions on which the property will be |
sold are consistent with the purported
valuation. If doubts about valuation
cannot be resolved to the practitioner’s
satisfaction, the practitioner should not
provide an opinion,

B. Due diligence as to tax law
matters.~Proposed § 10.33(a)(1)(ii)
generally requires the practitioner who
provides a tax shelter opinion to use .
“due diligence” to assure that the
opinion adequately describes and sets
forth a conclusion with respect to each
important Federal tax aspect of the
transaction. In the opinion the -
practitioner must state a conclusion as
to likely legal outcomes. An opinion that
merely presents opposing views or
merely states that there is a “reasonable
basis” for a particular view without
assessing the likely legal outcome does
not meet the standard of the proposed
rule. .

However, in rare cases, e.g,, an
inability to predict legal results because
ofinternal inconsistency in a statute or
inconsistency between literal statutory
language and the overall legislative
scheme, and the absence of helpful IRS -
regulations or case law, good :
professional practice may dictate that it
would be inappropriate to set forth a
conclusion as to a particular Federal tax
aspect, When a practitioner can
demonstrate the existence of such
circumstances, a conclusion as to likely
legal outcome will not be required as to
that tax aspect. The phrase in proposed
Paragraph (a)(i)(ii), “unless
inappropriate under good professional
practice,” is intended to accomplish this
result, This provision in no way modifiés
the requirement in proposed Paragraph
(a)(2) that a practitioner may provide a
tax shelter opinion only if he or she
concludes that it is more likely than not e
that the bulk of the benefits on the basis’"

of which the shelter has been promoted
are allowable under the tax law.

Under the definition of “important
Federal tax aspect” proposed in
Paragraph (c)(4), the practitioner is
required to give an opinion on all tax
benefits on the basis of which the tax
shelter is promoted. Moreover, there
may be some Federal tax aspects which
are significant in relation to the total tax
benefits which may be claimed from the
shelter that are not discussed or
emphasized in the offering materials.
For example, frequently offering
materials do not discuss the =~
consequences of recapture of tax
benefits obtained, which may result in
adverse tax consequences so substantial
as to constitute an important Federal tax
aspect. The practitioner must address-
such issues, as “important Federal tax
aspects,” in the opinion,

In certain circumstances a practitioner
may be asked or may request to provide
an opinion on.some but not alt of the

Jimportant Federal tax aspects. For

example, a practitioner with a very
specific speciality may not want to
opine on a broad range of issues.
Paragraph (b})(1) permits a practitioner
to provide an opinion in such
circumstances if opinions by other
practitioners fill in the gaps. The other
opinions must be disseminated in the
same way as the practitioner’s. This
includes, for example, discussion in the
offering materials if the practitioner’s
opinion is discussed there. Additionally,
the practitioner, upon reviewing the
other opinions, and the offering
materials, must have no reason to
believe that the requirements of
adequate factual and legal disclosure
have been violated in connection with

.such other opinions. The required

review calls for at least a careful
reading, but, in the absence of
significant differences with the
practitioner’s view of the law or
discrepancies with the practitioner’s
knowledge of the facts, does not entail
an audit of legal or factual conclusions
in the other opinions. -

C. Due diligence as to description in
offering materials.—Proposed
§ 10.33(a)(1)(iii) requires the practitioner
who provides a tax shelter opinion to
exercise “due diligence” to assure that
the opinion is adequately described in
any discussion of tax aspects appearing
in any offering materials. A practitioner
ordinarily has control over the use to
which his or her opinion may be put and
thus has the responsibility to take
reasonable steps {such as insisting on a
review of offering materials} to assure
that the opinion is accurately and -
clearly described.

D. Due diligence generally—"Due
diligence is a concept which is defined
to a substantial extent by the standards

. prevalent in good professional practice.

Thus Treasury particularly welcomes
comment by professional groups,
including opinions by ethics committees,
as to their views of what constitutes due
diligence in a variety of circumstances.
Standards of practice agreed on by
recognized professional groups will be
an important factor in guiding Treasury
enforcement activity in this area.

“More Likely Than Not” Standard for
Providing Opinions

Proposed § 1033(a)(2) allows the
practitioner to provide a tax shelter
opinion only if the opinion concludes
that it is “more likely than not"” that the
bulk of the tax benefits on the basis of
which the shelter has been promoted are
allowable under the tax law. The
proposed rule requires only a statement
of the opinion of the practitioner as to
his or her view of the law, A practitioner
is entitled to disagree with the position
of the Internal Revenue Service, so long
as he or she honestly believes the courts
would ultimately sustain the position he
or she advises. It should be noted,
however, that an opinion which is
intentionally or recklessly misleading, or
which is part of a pattern of providing
incompetent opinions, will be regarded
as an instance of disreputable conduct
under § 10.51. This is made clear by
proposed § 10.51(j). An opinion that
reaches a conclusion with which no
reasonable practitioner could concur is
likely to be either intentionally or
recklessly misleading.

The “bulk of the tax benefits”
language is not a precise directive, but it
means substantially more than 51%. The
term alsg indicates a rejection of a
possible alternative of requiring a
positive conclusion for each important
Federal tax aspect. What constitutes the
“bulk of the tax benefits” will frequently
become apparent from the substance of
a particular transaction and its
presentation in offering materials, For
example, in a tax shelter promising
deductions, credits, and other
allowances in a ratio of 5 to 1 of the
investor’s initial cash outlay, a .
conclusion that it is more likely than not
that a 4 to 1 ratio will be allowable
meets the standards of Paragraph (a}(2).

Also, in some circumstances a ‘
practitioner who has properly provided
an opinion on just some of the important
Federal tax aspects may not be able to
determine whether the “more likely than
not” test can be met for the "bulk of the
tax benefits,” To avoid needless
duplication of work, under Paragraph
{b)(2) the practitioner may provide an
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opinion if another opinion, upon which
he or she has properly relied for
purposes of Paragraph (b)(1), meets the
test of Paragraph (a}(2). The practitioner
may also rely on conclusions in such
other opinions to provide an opinion
complying with Paragraph (a)(2). Thus at
least one practitioner must ultimately
review all important Federal tax aspects
of a tax shelter and conclude that the
test of Paragraph (a)(2) has been met.

Special Disclosure Alternative

The rule of Paragraph {a)(2)
constitutes a significant step in the
regulation of tax practitioners. For
example, present professional practice
standards indicate that a tax
practitioner can properly advise a client
to take a deduction with respect to a
consummated transaction so long as the
practitioner in good faith believes there -
is a reasonable basis for such a position,
even though he or she also believes that
the deduction would ultimately be
disallowed. ABA Opinion 314, .

The theory of Paragraph (a)(2) is that
tax practitioners have greater
responsibility when their opinions are
used to help merchandise an investment
proposal to persons who are not their
clients.* The prohibition of Paragraph
(a)(2) also recognizes that, in contrast to
the Securities and Exchange
Commission's primary concern with
investor protection in tax shelter
promotions, the Treasury is primarily
concerned about the possible defrauding
of the Government. In many tax shelter
promotions the true victim is the
Treasury. Investors seek to evade their
fair share of the taxes, and disclaimers
as to the weakness of the scheme may
not sufficiently deter the successful
promotion of these ventures, An
effective deterrent may be to forbid
participation by tax practitioners
because their participation suggests
their endorsement of the promotion. A
prohibition also eliminates use of the
opinion as insurance against fraud or
negligence penalties if the benefits are
ultimately disallowed.

On the other hand, some thoughtful
practitioners have argued that there is
nothing unprofessional or disreputable
in a tax practitioner permitting the
circulation of a competent opinion
which sets forth the risks that the

“The proposed rule takes no position on a tax
practitioner’s responsibility in tax planning for his
or her client, where the practitioner may be called
on to structure a transaction to obtain certain tax
benefits which he or she believes would ultimately
be disallowed but as to which there is a reasonable
basis.

proposed tax shelter will not provide the
hoped for benefits, especially if
adequate disclosure is made of the
negative aspects of the opinion. The
following language has been suggested
as a possible way of meeting this point:

*(c) Special Disclosure. A practitioner may
provide a tax shelter opinion that does not
comply with Paragraph (a){2) hereunder if the
risks of not obtaining tax benefits are clearly
and forcefully explained in the opinion and if
he or she exercises due diligence to assure
that such explanation appears in any
materials used to promote the tax shelter. A
clear and forceful explanation normally
would include a highlighted statement on the
first page of any offering materials, the first
pege of the practitioner’s opinion, and at the
head of any other discussion of tax aspecis in
the offering materials that it Is ‘unlikely that

“the bulk of the tax benefits on the basis of

this tax shelter transaction is promoted are
allowable under the tax law'",

The proposed rule has not adopted
this suggestion because tax shelter
opinions not meeting the standards of
paragraph (a)(2) are inherently subject
to abuse. A promoter who would use a
negative opinion as part of the offering
materials is expecting investors either
not to read the opinion, not to
understand the opinion, or to view it as
insurance against the imposition of
penalties if the claimed tax benefits are
ultimately disallowed. The disclosure
alternative does not appear adequately
to respond to these concerns. Comment
is specifically invited on the issues
raised by the disclosure alternative.

Other

A proposed amendment to § 10.51 will
make clear what is already implied by
that section, that the providing of
intentionally or recklessly false
opinions, or a pattern of providing
incompetent opinions in Federal tax
matters (not just tax shelter matters) is
an instance of disreputable conduct.

A proposed amendment to § 10.52 will
allow disbarment or suspension from
practice before the Internal Revenue
Service for violation of proposed § 10.33
and §§ 10.22 and 10.50. The standard of
these sections make the requirement of
willfulness in present § 10.52
inappropriate.

Drafting Information
The principal draftsman is Jeffrey N.

Gordon, special assistant to the General
Counsel of the Treasury, *

Authority

These proposed rules are issued under
authority of Sec. 3, 23 Stat. 258, secs.
2-12, 60 Stat. 237 et seq.; 5 U.S.C. 301; 31
U.S.C. 1028; Reorg. Plan No. 28 of 1950,
15 FR 4935, 65 Stat. 1280, 3 CFR, 1949-53
Comp., p. 1017,

Proposed Amendments to the
Regulations

In consideration of the foregoing, itis
proposed to amend Part 10 of 31 CFR by
adding a new § 10.33, by adding a new

's 10.51(j), and by revising existing -

$ 10.52 as follows:

Section 10.33 is proposed to be added
to read as follows:

§ 10.33 Tax Sheiter Opinlons.

.(a) General Rule. A practitioner who
provides a tax shelter opinion

{1) Shall exercise due diligence to
assure that

(i) The opinion or the offering material
fully and fairly discloses those facts
which bear significantly on each
important Federal tax aspect and

(ii) The opinion fully and fairly
describes and, unless-inappropriate
under good professional practice, states
a conclusion as to the likely legal
outcome with respect to each important
Federal tax aspect, and

(iii} The opinion i accurately clearly
described in any discussion of tax
aspects appearing in any offering
materials and

{2} Shall provide the opinion only if
the opinion concludes that it is more
likely than not that the bulk of the tax
benefits on the basis of which the
shelter has been promoted are allowable
under the tax law.

(b) Reliance on Other Opinions. (1)
Notwithstanding Paragraph (a)(1)(ii), a
practitioner may provide an opinion on
fewer than all of the important Federal
tax aspects if

(i) Other practitioners provide
opinions on the other important Federal
tax aspects which are disseminated in
the same manner as the practitioner’s
opinion, and

{ii) The practitioner, upon reviewing
such other opinions and any offering
materials, has no reason to believe that
the standards set forth in Paragraph
(a)(1) have been violated.

(2) In providing an opinion under
Paragraph (b){1), the practitioner is not
required to comply with Paragraph (a){2)
at least one other opinion properly
relied upon for purposes of Paragraph
(b)(1) satisfies the standard of
Paragraph (a)(2).

{3) In providing an opinion under
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Paragraph (b)(1) that also seeks to meet
the standard of Paragraph (a}(2), the
practitioner may rely on conclusions in
opinions properly relied upon for
purposes of Paragraph (b}(1). .

{c) Definitions. For purposes of
§ 10.33:

(1) “Practitioner” is any person
authorized under § 10.3 to practice -
before the Internal Revenue Service.

(2) "Tax shelter" is a sale, offering,
syndication, promotion, investment or
other transaction in which the claimed
tax benefits are likely to be perceived
by the taxpayer as the principal reason
for his or her participation.

(3) “Tax shelter opinion” is written
advice relating to the Federal tax law
which the practitioner providing such
advice knows or reasonably should
know will be referred to or included in
offering materials distributed to parties
who are not then his orher clients.in
connection with the promotion of a tax
shelter. T -

(4) “Important Federal tax aspect” is
any Federal tax aspect on the basis of
which the tax shelter is promoted in
whole or in part or which is significant
in relation to the total tax benefits
which may be claimed from the tax |
shelter. Frequently the recapture of tax
benefits obtained may result in adverse
tax consequences so substantial as to
constitute an important Federal tax
aspect.

Section 10.51 is proposed to be
amended by adding paragraph (j) as set
forth. A

§ 10,51 Disreputable conduct.

* * * * *

(j) Giving an intentionally or
recklessly misleading opinion, or a
pattern of providing incompetent
opinions, on questions arising under the
Federal tax laws. ]

Section 10.52 is proposed to be revised

as follows: .

'§10.52 Violation of regulations.

In addition to the grounds set forth in
§ 10.51, any attorney, certified public
accountant, or enrolled agent or other
.eligible individual may be disbarred or
suspended from practice before the
Internal Revenue Service for violation of
§§ 10.22, 10.33, or 10.50 or for willful
violation of any of the other regulations
contained in this part.

Dated: August 29, 1880.
* Robert H. Mundheim,

General Counsel, U.S. Department of the
- Treasury.

IFR Doc. 80-26998 Filed 9-3-80; &:45 am]

BILLING CODE 4510-25-M

ENVIRONMENTAL PROTECTION
AGENCY — ' :

40 CFR Part 52
[FRL 1596-4]

Georgla: Approval of 1979 TSP
Revisions; Approval and Promulgation

- of Implementation Plans’

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: EPA is today proposing full
approval of the revisions which the:
State of Georgia submitted pursuant to
Part D of Title I.of the Clean ‘Air Act for
particulate nonattainment areas in
Atlanta and Savannah, EPA gave
conditional approval to the revisions on
September 18, 1979 (44 FR 54047). Under
the terms of the conditional approval,
the State was required to coirect
deficiencies in the revisions by February
15, 1980. Specifically, by that date the
State was to:

(a) Inspect all sources which may
impact the TSP areas in Atlanta and
Savannah;

(b) Submit to EPA a report of their
inspections describing the existing
confrols; .

(c) Prescribe in the industries’ permits,
a schedule for implementing RACT.

These conditions have been met by
the Georgia Environmental Protection
Division. Therefore, Georgia's Part D
revisions for TSP are proposed to be
fully approved. The correction of the
deficiencies is described below in detail
in the Supplemental Information.

DATES: To be considered, comments
must be submitted on or before October
6, 1980. -
ADDRESSES: Written comments should
be addressed to Mr. Melvin Russell of .
EPA Region IV's Air Programs Branch
(See EPA Region IV address below]).
Copies of the materials submitted by
Georgia may be examined during
normal business hours at the following
locations:
Public Information Reference Unit,
Library Systems Branch,

Environmental Protection Agency, 401 .

M Street, SW, Washington, D.C.
20460, ;

Library, Environmental Protection
Agency, Region IV, 345 Courtland
Street, NE, Atlanta, Georgia 30365.

FOR FURTHER INFORMATION CONTACT:

Mr. Melvin Russell, EPA Region IV, Air

Programs Branch, 345 Courtland Street,

NE, Atlanta, Georgia 30365, 404/881—

3286 or FTS 257-3286.

SUPPLEMENTARY INFORMATION:

Background

In the May 9, 1979, Federal Register
(44 FR 27134) EPA proposed approval of

" | the Georgia revisions for the following

designated total suspended particulate
nonattainment areas:

" A. That portion of Fulton County
within the northwest section of Atlanta
(primary and secondary standards).

B. That portion of Chatham County
within the north central section of
Savannah (primary and secondary
standards).

C. That portion of the northern part of
Walker County which includes Rossville

- {primary and secondary standards).

D. That portion of Washington County
within the southern section of
Sandersville (secondary standards).

In the September 18, 1979, Federal
Register (44 FR 54047) EPA conditionally
approved Georgia's TSP nonattainment
plans for Atlanta (Fulton County) and
Savannah (Chatham County). Also, EPA
approved the State’s TSP plan for
Rossville, (Walker County), and stated
EPA'’s policy on redesignation as it
would apply to the Sandersville
(Washington County) nonattainment
atea. Therein EPA also granted 18- .
month extensions (to July 1980) for
submittal of the nonattainment plans for
attaining the TSP secondary standard in
Atlanta, Savannah and Rossville. On
December 6, 1979 (44 FR 70143), EPA
redesignated Sandersville as attainment
for total suspended particulate (TSP), in
accordance with Agency policy.
Therefore Atlanta and Savannah
remained as the only TSP areas with

- deficient nonattainment plans.

The State has met the conditions
stated in the Summary section of this
preamble. On December 27, 1979, the
State submitted to EPA part of the
necessary corrective materfal, EPA
reviewed the material and presented
comments at the subsequent public
hearing held on January 31, 1980. The
remainder of the material necessary to
correct the deficiencies was submitted
to EPA on April 8, 1980.

The December 27, 19879 submittal
included enforceable permit conditions
for controlling fugitive emissions at the
Martin Marietta Cement Company in
Atlanta. The Martin Marietta permit
includes a schedule which requires all
RACT controls to be fully operatiorial by

" July 30, 1980. EPA finds the schedule to

be as expeditious as practicable.
The April 8, 1980, submittal included

. inspection reports for the twenty-two

sources that EPA had selected as
sources that could impact the TSP
nonattainment areas in Atlanta and
Savannah, :

EPA has reviewed both submittals

~ and finds the actions taken and
proposed by the State to be adequate.

Where necessary the State has:
described in the sources’ permits the
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necessary reasonably available control
technology (RACT) requirements; in
other cases the sources were already
meeting RACT requirements.

The April 8, 1980, submittal includes
permit conditions for all sources that
were required to take additional
measures to reduce emissions. These
permit conditions are not in the form of
schedules; however, the Georgia
Environmental Protection Division (EPD)
had legally enforceable fugitive dust
regulations which impowers the Georgia
EPD with the authority to require and
enforce the permit conditions listed.

All requirements of the conditional
approval announced on September 18,
1979 (44 FR 54047), have been met.
Therefore, EPA proposes to approve
Georgia’s Part D revisions for total
suspended particulate.

Proposed Action

Based on the foregoing, EPA is
proposing to fully approve the State of
Georgia Part D SIP revisions since the
material submitted by the Georgia
Environmental Protection Division
meets the conditions of the September
18, 1979, Conditional Approval.

Under Executive Order 12044, EPA is
required to judge whether a regulation is
“significant” and therefore.subject to the
procedural requirements of the Order or
whether it may follow other specialized
development procedures.

EPA labels these other regulations
“specialized.” EPA has reviewed these
regulations and determined that they are
specialized regulations not subject to the
procedural requirements of Executive
Order 12044,

(Sections 110 and 172 of the Clean Air Act {42
U.S.C. 7410 and 7502)) A

Dated: August 1, 1980. :

Rebecca W. Hanmer,

Regional Administrator.

[FR Doc. 80-20976 Filed 5-3-80: 8:45 am] _
BILLING CODE 6550-01-4

40 CFR Part 52
[FRL 1591-8]

State of Delaware; Proposed
Corrections to Conditionally Approved
Portions of the Delaware State
implementation Plan

AGENCY: Environmental Protection
Agengy.
ACTION: Proposed Rule.

SUMMARY: The State of Delaware has
submitted amendments to its State
implementation Plan to EPA for
approval. the amendments consist of

changes to the definitions section, the
section on control of volatile organic
compounds emissions and requirements
for preconstruction review. The purpose
of these amendments is to corret
conditionally approved portions of
Delaware's Part D nonattainment plan.

PATE: Comments on these proposed
revisions of the Delaware SIP should be
submitted on or before October 6, 1980.

ADDRESSES: All comments should be
addressed to: Acting Chief (3AH10), Air
Programs Branch, U.S, Environmental
Protection Agency, Region III, 6th &
Walnut Streets, Philadelphia, PA 19106,
ATTN: AH301 DE,

Copies of the materials submitted by
the State of Delaware are available for
pubic inspection during normal business
hours at the following locations:

U.S. Environmental Protection Agency,
Region II, Curtis Building, Tenth
Floor, 6th & Walnut Streets,
Philadelphia, PA 19108, ATTN:
Patricia Sheridan.

Public Information Reference Unit, EPA
Library, U.S. Environmental
Protection Agency, 401 M Street SW.,,
Washington, D.C. 20460.

FOR FURTHER INFORMATION CONTACT:

Mr. Harold A. Frankford (3AH12), Air

Programs Branch, U.S. Environmental

protection Agency, Region III, Curtis

Building, 6th and Walnut Streets,

Philadelphia, PA 19108, Telephone

Number: (215) 597-8392.

SUPPLEMENTARY INFORMATION:

Background

On March 3, 1978, 43 FR 8962, and
September 12, 1978, 43 FR 40502,
pursuant to Section 107 of the Clean Air
Act (the Act), the Administrator
designated the New Castle County,
Delaware portion of the Metropolitan
Philadelphia Interstate Air Quality

. Control Region (AQCR) as &

nonattainment area for ozone (O;). As a
consequence, the State of Delaware was
required to develop, adopt, and submit
to EPA revisions to its SIP for this
nonattaninment area.

On May 3, 1979, the State of Delaware
submitted revisions of its State
Implementation Plan in response to the
requirements of part D of the Act. The
Plan consisted of amendments to
Regulations I (Definitions), new
Regulations XXIV (Control of Volatile
Organic Compounds Emissions), and
XXV {Requirements for Preconstruction
Review), transportation control
measures, a motor vehicle inspection/

_ maintenance {I/M) program, and

commitments to implement the
necessary transportation control and If
M measures. This Part D nonattainment
plan was proposed as a revision of the

Delaware SIP on July 25, 1979, 44 FR
43490, and approved in part as a plan
revision on March 6, 1980, 45 FR 14551.
Portions of Delaware’s submission were
approved on the condition that certain
elements of the plan did not fully meet
the criteria for approval be revised by
the State, proposed for public comment
by the State at a public hearing, and
submitted to EPA within a timely
fashion. EPA requested public comment
on the acceptability of a February 29,
1980 submittal date, 45 FR 14606 (1980),
for revisions to the deficient portions of
Regulations I, XXIV and XXV.

On March 19, 1980, the State of
Delaware formally submitted
amendments to Regulations I, XXIV and
XXV. The State also provided proof that
public hearings were held on December
11, 1979 and December 12, 1979 in
accordance with the requirements of 40
CFR 51.4. The amendments consist of
the following changes:

Regulation I—Definitions .

In response to EPA’s conditional
approval action, 45 FR 14551, Delaware
has revised Regulation I by adding a
definition for “emulsified asphalt™ and
revising the definitions for “lowest
achievable emission rate” and “vapor

tight”,
Regulation XXIV—Conirol of Velatile
Organic Compounds Emissions

1. In respose to EPA’s conditional
approval action, Delaware has
submitted the following amendments:

a. Sections 4.14, 4.2D, 6.1, 6.2D, 7.1B,
8.4 and 10.4 are amended to specify
increments of progress towards
achieving compliance with the
applicable emission standards. At the
same time, Sections 1.6, 1.7, and 1.8 are
added to provide for alternative
compliance schedules and increments of
progress.

b. Sections 5.4, 7.1A and 11.5 are
added to provide test procedures for
dtermining compliance with regulations
covering delivery vessels, bulk gasoline
{erminals, cold cleaning facilities, open
top vapor degreasers, and conveyorized
degreasers.

¢. Section 12.2 is added to require that
the solvent constituents of emulsified
asphalt shall not exceed 7.0% by volume
as determined by ASTM Distillation
Test D-244.

d. Section 9.2 is amended to state that
the 40 pounds per day exemption (VOC
emissions) for surface coating
operations apply to the total emissions
rate from all coating lines within a
stationary source.

2. Delaware has submitted the
following additional amendments:
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a. Section'1.5 is amended to clarify the
requirements ] for submitting .a permit
application by any person subject to the
final compliance dates of the provisions
in Regulation XXIV.

b. Section 4.2B5 is amended to control
displaced gasoline-vapors during . ,
loading of any stationary storage vessels
(rather than any stationary vessel
located above-ground).

c. Sections 4.3B, 6.2B6, 7.2F, and 9.4
are amended to make clarifying wording
changes.

d. The provision of Sections 4.2B1,
4.2B3, and4.2B5 are moved to Section

+ 8.3,

5 (delivery vessels) revise the final
complaince date, oufline the permit
application procedures; and prohibit the
releage of any volatile organic vapors
from any vapor tight delivery vessel.

f. Section 9.3 {which refers to the
Chart in Table 1) is revised. The 2.8
pounds per gallon emission limitation
for surface coatings becomes effective in
1985. An interim emission limitation of
3.0 pounds per gallon becomes effective
in 1980. The 4.8 pounds per gallon
emission limitations for final repair
becomes effective in 1985. An interim
emission limitation of 6.5 pounds per
gallon becomes effective in 1982.

g. Section 11 is amended by requiring
a carbon adsorption system rather than
a carbon absorptlon system. Section
11.1A(3)(iv) is amended to specify a
ventilation rate for the.carbon
adsorption system. In addition, the
requirements of Sections 11.2C(5) and .
11.3B(5), referring to certain equipment
specifications, are deleted. The effective
dates of the provxsxons of Section 11.2,
previously specified in Section 11.2B and
11.2C, are now specified in Section 11.4

Regulation XXV—Requirements for
Preconstruction Review
Section 2E—The definition of

“reconstruction” is expanded to include
facilities as well as sources. In addition
reconstructed source must apply the
lowest achievable emission rate (LAER)
in nonattainment areas.

H

Submittal of Transportation Measures

, -An additional condition for approval
required the State to submit a specific
commitment to use available grants and
funds to establish, expand, and improve
public transportation to meet basic
transportation needs. In response to this
condition, the Wilmington Metropolitan
Area Transportation Coordinating
Council (WILMAPCO), which is the
certified Section 174 agency for New
Castle County, has submitted this “basic
transportation needs" :commitment as -
part of its Unified Planning Work
Program. EPA’s formal approval of
WILMAPCO's commitment will remove

_e, Additional amendments 10 Section

the aforementioned condition from the
Delaware SIP.

Submittal of Public Comments

The public is invited to submit to the
address stated above, comments on
whether the amendments to Regulations
I, XX1IV, and XXV submitted by Delware
are acceptable. All comments submitted
on or before (30 days after pubhcatxon
date of this notice) will be considered. /

Under Executive Order 12044, EPA is
required to judge whether a regulation is
“significant” and therefore subject to the
procedural requirements of the Order or
whether it mayfollow other specialized
development procedures. EPA labels
these other regulations “specialized.” 1
have reviewed this regulation and
determined that is a specialized
regulation not subject to tpe procedural
requirements of Executive Order 12044.

{42 U.S.C. 7401-642)
Dated: July 15, 1980
Alvin R. Morris, -

" Acting Regional Administrator.

[FR Doc. 80-27151 Filed 8-3-8% 8:45 am] ) ~
BILLING CODE 6560-01-M

40 CFRPart 162-
[FRL 1598-3, OPP-00127B]

FIFRA Scientific Advisory Panel,
Cancellation of Meeting

- AGENCY: Environmental Protection
" Agency (EPAJ.

ACTION: Proposed rule related notice.

SUMMARY: The two-day meeting of the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA) Scientific
Advisory Panel scheduled for September
4 and 5, 1980, has been cancelled.

- FOR FURTHER INFORMATION CONTACT:

H. Wade Fowler, Jr., Executive
Secretary, FIFRA Scientific Advisory
Panel (TS-766), Office of Pesticide
Programs, Environmental Protection
Agency, Rin. 803, Crystal Mall, Building
No. 2, 1921 Jeiferson Davis Highway,
Arlington, VA, 22202 (703-557-7560).
SUPPLEMENTARY INFORMATION: The two-
day meeting of the FIFRA Scientific
Advisory Panel on September 4 and 5,
1980, as announced in the Fedeéral
Register of Thursday, August 14, 1980
(45 FR 54084}, has been cancelled. The
topics on the agenda included a review
of the Panel on proposed rulemaking on
'Subpart M: Data Requirements for -
Biorational Pesticides and on Subpart N:
- Chemistry Requirements, Environmental
Fate, of the Guidelines for Registering
Pesticides in the United States. The
agenda for the meeting was later
changed to eliminate the review of
Subpart M. Notice of this agenda change
appeared in the Federal Register of

Friday, August 29, 1980 (45 FR 57749).
The meeting has been cancelled because

" the.agency's position is not ready for

review,
(Sec. 25(d}, as amended, 92 Stat. 819 (7 U.S.C.

' 1386); sec. 10{a}{2), 86 Stat. 770 (5 U.S.C. App.))

Dated: August 29, 1980,
Edwin L. Johnson,

Deputy Assistant Administrator farPesthde
Prograifis.

{FR Doc. 80-27161 Filed 9-3-80; 8:45 am)

BILLING CODE '6560-01-M

40 CFR Part 180
[FRL 1596-6; PP 9E2224/P151]

Trifluralin; Proposed Tolerance -

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule.

SUMMARY: This notice proposes fhat a
tolerance be established for the
herbicide‘and plant regulator trifluralin
in or on upland cress at 0.05 part per
million (ppm). This proposal was
submitted by the Interregional Research
Project No. 4 (IR-4). This amendment
will establish a‘maximum permissible
level for residues of trifluralin on upland
cress.
DATE: Comments must be received on or
before October 6, 1980,
ADDRESS: Spend comments to: Clinton
Fletcher, Registration Division (TS-767),
Office of Pesticide Programs, Rm, E-124,
Environmental Protection Agency, 401 M
St., SW, Washington, DC 20460.
FOR FURTHER INFORMATION CONTACT:
Clinton Fletcher (202-426-0223).
SUPPLEMENTARY INFORMATION: The
Interregional Research Project No. 4 (IR=
4), New Jersey Agricultural Experiment
Station, PO Box 231, Rutgers University,
New Brunswick, NJ 08903, has submitted
pesticide petition No. PP 9E2224 to EPA
on behalf of the IR-4 Technical
Committee and Agricultural Experiment
Station of Ternessee.

This petition requested that the

" Administrator, pursuant to Section

408(e) for the Federal Food, Drug, and
Cosmetic Act, propose the
establishment of a tolerance for resxdues
of the herbicide and plant regulator
trifluralin (a,a,a-trifluoro-2, 6-dinitro-N,
N-dipropyl-p-toluidine) in or on the raw
agricultural commodity upland cress at
0.05 ppm.

The data submitted in the petition and
all other relevant material have been
evaluated. The pesiticide i5 considered
useful for the purpose for which the
tolerance is sought. The toxicology data
considered in support of the proposed
tolerance of 0.05 (ppm) in or on upland
cress were 2 two-year rat feeding
studies with no-observed-effect levels
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{NOEL} of 2,000 ppm, 2 two-year and a
three-year dog feeding studies with
NOEL’s of 400°ppm, a dog breeding
study with a NOEL of 400 ppm; a four-
generation rat reproduction study with a
NOEL of 200 ppm; a continuous breeding
rat study with a NOEL of 2,000 ppm.
Oncogenicity tests conducted by the
National Cancer Institute (NCI} with
trifluralin technical chemical in rats and
mice indicated the chemical is not
oncogenic in rats nor in male mice under
the terms of the bioassay.
Hepatocellular carcinomas and
alveolar/bronchiolar adenomas were
observed in female mice {including
controls), but the incidence appeared to
be possibly related to the presence of a
dipropylnitrosamine contaminant N-
nitroso-di-N-propylamine (NDPA) was
found in the frifluralin used in the test at
concentrations of 84-88 ppm.

The acceptable daily intake {ADI]) for
trifluralin is calculated to be 0.1 mg/kg
of body weight (bw)/day based on a
NOEL of 400 ppm in the 3 long-term dog
feeding studies and using a 100 fold-
safety factor. The maximum permitted
intake (MPI) for a 60 kg person is
caluclated to be 6 mg/day. The
theoretical maximum residue
contribution (TMRC] for all existing
tolerances for trifluralin is calculated to
be 0.429 mg/day/1.5 kg daily diet, or
0.72% of the ADL

The requested action has no
significant impact on increasing the
TMRC. On August 30, 1979, the Agency
published in the Federal Register (44 FR
50911) a notice of determination and
availability of a position document
concerning trifluralin. After extensive
review, the Agency determined that
benefits outweighed the risks for all
uses if the formulated prodiicts
contained less than 1 ppm of NDPA. The
proposed formulations for the
accompanying use contains trifluralin
with less than 1 ppm of NDPA.
Nitrosamines of trifluralin are not
expected to cause residue problems.

" 'The metabolism of trifluralin is
adequately understood and an adequate
analytical method {gas chromatography)
is available for enforcement purposes.
Upland cress is not an animal feed item;
therefore there is no expectation of
residues in meat, milk, poultry, and eggs
resulting from this use. Tolerances have
previously been established for residues
of trifluralin ranging from 0.05 ppm to 2.0
ppm in a number of raw agricultural
commodities.

Thus, based on the above information

considered by the Agency and the
insignificance of upland cress in the
diet, it is concluded that the tolerance of
0.05 ppm in or on upland cress
established by amending 40 CFR Part
180 would protect the public health. It is
proposed, therefore, that the tolerance
be established as set forth below.

Any person who has registered or
submitted an application for registration
of a pesticide, under the Federal
Insectide, Fungicide, and Rodenticide
Act, which contains any of the
ingredients listed herein, may request on
or before October 6, 1980, that this
rulemaking proposal be referred to an
advisory committee in accordance with
Section 408(e) of the Federal Food, Drug,
and Cosmetic Act.

Interested persons are invited to
submit written comments on this
proposed regulation. The comments
must bear a notation indicating both the
subject and the petition/document
control number, “PP 9E2224/P151". All
written comments filed in response to
this notice of proposed rulemaking will
be available for public inspection in the
office of Clinton Fletcher, from 8:00 a.m.
to0 4:00 p.m., Monday through Friday.

Under Executive Order 12044, EPA is
required to judge whether a regulation is
“significant” and therefore subject to the
procedural requirements of the Order or
whether it may follow other specialized
development procedures. EPA labels
these other regulations “specialized".
This proposed rule has been reviewed,
and it has been determined that it is a
specialized regulation not subject to the
procedural requirements of Executive
Order 12044.

(Sec.408{e), 68 Stat. 514 (21 U.S.C. 346a(e))

Dated: August 26, 1880.

James W. Akerman,
Acting Director, Registration Division, Office
of Pesticide Programs.

It is proposed that Subpart C of 40
CFR Part 180 be amended by
alphabetically inserting *upland cress"”
in the table in § 180.207 to read as
follows:

§ 180.27 Trifluralin; tolerances for

residues.
* * * * *

WM

005

[FR Doc. 80-20073 Plled 9-3-20; 845 am}
BILLING CODE 8580-01-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 67
[Docket No, FEMA-5886]

Natlonal Flood Insurance Program;
Proposed Flood Elevation
Determinations

AGENCY: Federal Insurance
Administration, FEMA.

ACTION: Proposed rule.

SUMMARY: Technical information or
comments are solicited on the proposed
base {100-year) flood elevations listed
below for selected locations in the
nation. These base (100-year) flood
elevations are the basis for the flood
plain management measures that the
community is required to either adopt or
show evidence of being already in effect
in order to qualify or remain qualified
for participation in the National Flood

Insurance Program (NFIP). .

DATES: The period for comment will be
ninety (90) days following the second
publication of this proposed rulein a
newspaper of local circulation in each
community.

ADDRESSES: See table below.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert G. Chappell, National Flood
Insurance Program, {202) 426-1460 or
Toll Free Line (800) 424-8872, (in Alaska
and Hawaii call Toll Free Line (800) 424~
9080), Federal Emergency Management
Agency, Washington, D.C. 20472.

SUPPLEMENTARY INFORMATION: The
Federal Insurance Administrator gives
notice of the proposed determinations of
base (100-year) flood elevations for
selected locations in the nation, in
accordance with Section 110 of the
Flood Disaster Protection Act 0f 1973
(Pub. L. 93-234), 87 Stat. 980, which
added Section 1363 to the National
Flood Insurance Act of 1968 (Title XHI of
the Housing and Urban Development
Act of 1968 (Pub. L. 90-448), 42 U.S.C.
4001-4128, and 44 CFR 67.4 (a)-

These elevations, together with the
flood plain management measures
required by Section 60.3 of the program
regulalions, are the minimum that are
required. They should not be construed
to mean the community must change
any existing ordinances that are more
stringent in‘their flood plain
management requirements. The
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community may at any time enact These proposed elevations will also be  second layer of insurance on existing
stricter requirements on its own, or used to calculate the appropriate flood buildings and their contents.
pursuant to policies established by other  insurance prémium rates for new The proposed base (100-year) flood
Federal, State, or Regional entities. buildings and their contents and for the = elevations for selected locations are:

Proposed Base (100-Year) Flood Elevations

#iDepthin
. feot above
State City/town/county Source of flooding Location ground.
*Elovation
in feot
. (NGVD)
C ticut ‘ Bolton, Town, Tolland County ... Blackledge River :‘- m Corporale Limits :234
| F PR 0
Upstxeam side of Lyman Road *549
Upstream side of Wooden Footbridge *653
. Downstream side of Deming Road *560
Approximately 60’ upstream of Deming Road. *565
Maps available at the Town Clerk's Office, Town Hall, 222 Bolton Center Road, Bolton, Connecticut.
Send comments to Honorable Henry P. Ryba, First Selectman of Boiton, 222 Bolton Center Road, Betton, Connecticut 06040.
Florida Bradenton (City), Manatee County Wares Creek 100 fest up from center of Manatee Avenue Westu.wuuss C e
i} Intersectxon of creek and center of 21st Al West ‘10
' Gulf of Mexico n of Manalee River and Center of Bth AVenuo WESt wmumes )]
. Mersectxon of State Highway 64 and Flamingo Road 't
Maps available for inspection at City Hall, Brademon. Florida. '
Send comments to Honorable Bill Evers, P.O. Box 730, Bradenton, Flonda 33506.
Florida Kenneth City (Town), Pinellas Joe Creek I jon of 62nd Street North and 43td Avenue Noth s 10
) County. Intersection of Joe Creek Drive and 56th AVONUO .iuamuissssssmisssssanss 23
Maps available for inspection at 4600 58th Street North, Kenneth City, Florida. — -
Send comments to Honorab!a Clinton R. White, 4600 58th Street North, Kenneth City, Flonda.
Florida Pal ) (City), Manatee County.. Gulf of Mexzco (Manalee R:ve:) . Intessection of.41th Stroet West and 20th AVENUD WeStuummmisimsmsss ‘9
Maps avaitable for inspection at 516 8th Avenue, Palmetto, Florida.
Send comments to Honorable Joseph J, Holland, 516 8th Avenue, Palmetto, Florida 33561.
Florida Seminole (City), Pinellas County... Boga Ciega Bay. Int tion of State Route 595 and Stato Routd 699 s 1
Maps avallable for inspection at 7464 Ridge Road, Semlnole, Florida.
Send comments to Honorable Juanita Gesling, 7464 Ridge Road, Seminole, Florida.
Georg . City of bu!uth, Gwinnett County.... Chattahoochee River — Just upst of McClure Bridge Road. *800
Just upstream of State Highway 120 803
Just downstream of Rogers Bridgo Road. 000
" Chattahoochee River Tributary..... Just downstream of Howell Ferry Road 4920
. Just upstream of Howell Ferry Road ‘925
Maps avaflable for inspection at Duluth City Hall, 3508 Lawrenceville Street, Duluth, Georgia.
Send comments to Mayor Mason or Ms. Helen, City Clerk, City Hall, 3508 Lawrenceville Street, Duluth, Georg!a 30136, '
Hlinois ) (V) Burnham, Cook COunty ... Grand Calumet River AT A . *581
' About 100 teet up: of Burnham A 5814
. Maps avallable for inspection at the Bumham village Hall, Clerk'’s Office, 13925 Entre Avenue, Chago. Iinols.
Send comments to Honorable Eldreth A. Rundlett, Village President, Village of Burnham, Bumham Village Hall, 13925 Entre Avenus, Chicago, lllinais 60633.
ltinols. ) Ch:cago, Cook COUNtY wwmewe. North Branch Chicago River..... At the weir about 200 feet upstream of tho confluence with North *509
’ - Shore Channel.
Just upst of North Ridgeway Avenue {00t brldgo wewummns *500
About 1,000 feet upstream ‘of Nosth Pulaski Road... *699
Des Plaines River. Just up of West Bel A *624
Just downstream of West H»ggins Pmd ‘627
WIllOW CreeK.uvmmmmmmesmsmsmssesssssenenncns AboUL 3,200 feet downstream of State Route 72..smasssssssassssssssad 4633
. Just upstream of Sco Line Railroad *640
About 2,900 feet upstream of Wolf Road *647
Maps avatlable for inspection at lhe City Hall Library, 10th Floor, City Hall, 121 North La Salle Street, Chicago, lliinois.
Send comments to Honorable Jane M. Byme, Mayor, City of Chicago, City Hall, 121 North La Salle Street, Chicago, Itinois 60602,
{llinols. (V) Fay ille, St. Clair County ... Kaskaskia RiVEruemmmcmmssomsen AboUt 1,050 feot downstream of U.S. ROUt 15.immmsmmmmsasisssssisins *386
) About 1,450 feet upstream of U.S. Route 15 *387
Maps available for inspection at the Village Clerk’s Office, Fayetteville, lllinois and at the Village Hall, Fayenevillé. lllinots.
Send comments to Honorable Dallas Funk, Village President, Village of Fayetteville, Route 2, Box 252, Mascoutah, lifinols 62258,
1tlinols M Lansing, Cook County Little Calumet River Torrence Avenue 589
Hiinois-Indiana State Line 4599
INOPtH CIEEK cermmrmssrmssssnsssmmmanssenannse Al Q3kwo0d Avenue (downstream corporato mit) s ‘012
About 1,100 fest upstream of Wentworth Avenue ul corporato lzmli...“. 012
LaNSING DitChwmcsssossssssssssssosemennsnne CONIUENCE with North Creck *612
Just d am of Bumham A *614
Just up: of Burnham A 916
. 3,900 feet up of Bumham Avenus at up porata kmit.., *016

Maps available for inspection at the Village President’s Office, Village Hall, Ridge Road & Chicago Avenue, Lansing, lilinols.
Send oomme\nts to Honorable Louis L. LaMourie, Village President, Village of Lansing, Village Hall, Ridge Road arid Chicago Avenue, Lansing, iifinols 60438,

B
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Proposed Base (100-Year) Fiood Elevations—Contnued

#Depthin
- feet above
State Cry/town/county Source of floodng Loca%on ground.
*Elavaton
infeet
(N3VD)
Whnois (V) Lynwood, Cook County. Lansing Dikch Dovwnstroem corpxa’a bt *615
X Just vpstseam of T34th Street 617
Upstrear corporate Brmvis (about 2809 feet upstream of Glanwocd- *g27
Shallow Flooding {ovecRow from  Indecsacton of £02nd Streed and Bumhaim AvCOUe e eeecccessenanen #1
Tributary A of Nocth Croek). About 100 feet west of Intersechon of 201st Streel ard Pack Avenue . #1
About 100 feot east of intarsection of Grenwcod-Lancing Raad and #1
Torence Avenuve.
Maps available for inspecbon at the Office of the Vilage Clerk, Vilage Hall, 3107 East Lynwood-Dysr Road, Lyrmwood, inos.
Send comments to Honorable Rudolph J. Salehar, Village President, Vilage of Lynwood, Viiage Hall, 3107 East Lynwood-Dyse Road, Lynwood, liinois 50411,
hinois. (V) Roselte, Cook and DuPage  SPAing BrOOK —m.cummrevorsmemsmemnmee ADOU 770 foet downsizgam of Foster Avenue 723
Counbes. App by 80 feat o L ol prvaie drve. 726
.lml.r U of prvate drve. *729
. App Sedy 6 feet G sam of Walnut Avenue. - 733
4 mmmawm;\m- *742
, Just Downsiroam of Tumer 744
7 Apprmﬁﬂ&!ﬂ(dmmﬁmo!aqnumheme_____ 745
Jmmwnd&ynl-wkmn *747
feel dowrstrsam ol Pine Averue *753
App “40h0( of et 10 cuivert (Jong cuivert be- 762
mm:xmmmsvnq.
Jost up of Hilt Skeet 765
App oy 40 dc of Conleal AVvenue oo 776
Just upstream of Central Avenue 731
Appeoamately 420 feet upstzoam of Central Avanue *781
Maps available for inspection at the Yillage Clexk’s Office, Municipal Bulding, 31 South Prospect, Rosale, lincs.
Send comments to Honorable Joseph Deviin, Vilisge Prasident, Vilage of Roselle, Muricipal Buldng, 31 South Protpact, Rasele, Minois 60172
indiana Clarkswile, Town, Clark County..... Ohio River D tream Corporate Linvts *443
Upe Corp Lirmits. 450
Siver CoodK e e, Confioance wath Obeg Rever. 448
1.584° dewummm *443
Approomalely 2.800° downstrsam of intersiate Route 265 at Corpo- 448
rale Livts,
- Upsiream of lnlorsiate Route 65 *438
Approxmately 600" upstream of State Aute 60 at upstream Corpo- *459
rate Larvis.
Maps avaiable at the Town Clerk’s Office, Clarksvilie Town Hall, 203 East Monigomery Sireet, Clacksvile, inSane.
. SendcommentstoHormbleKemehMeioy.Prosidemo(hoGMeTomMmmum!mwsmtm.ﬁ.mﬁmnln
Indi (Uninc.), Morgan County White River Cowr county toundary. *568
Just downstream of 700 West Road. *578
Just dovnstraam Corvad (weet of M. The) 556
Al northen extrateaiiocal et of Cdy of Marnavile *604
Just upsream ol Ceoek *608
Just downsirsarn Coneall (North of Martiesvile) *611
Just upskream Blus Biul Boad 617
Just 390 Eset Road. *623
Just upsream Oid YWaverly Road 642
Upsiream county boundery *651
- White Lick Creek East FOK . Mouth at Whvia Lick Croek *661
Just tpsireerm Siate Boute 144 666
Approxmately 2.200 feet tpstroam Corrall 617
White Uck Cresk oo Mouth st Yohste River. *619
Appeoxamalely 2,800 feat downelream 600 North RoOad e 613
Just & sem Brookdm & COPOrain SerS e *637
Just upsirsam Ml Street *840
mammmmwmamwmm *653
Ao 1,100 feet upekream Comad 655
- MMMG{MM *870
Upstroam county boundacy *680
Maps avallable for inspection at the Morgan County Courthouse, Marinevilie, indena.
Send comments to Honorable Byron Gus Gray, Cheiman of the Board of County Commissioners, korgan County, Mcegan County Courthouse, Martns e, nSiara 46151.
Louisi Unincorporaled areas of MasSieseD P, Just st ol Ascension/SL James Par'sh Line *33
Ascension Parish, Just downstrosm of AsConson.ocville Pansh ban@ e *36
Bayou Francoh Just ups of Stale Highwey 22 *5
Just ol Stale Hohway 431 s
Just Lpsirsam of U.S. Highwey 61 7
Just downstrsam of Stale Highway 939 *11
Bayou Conway. Just downsirearn ol State Highwey 22 6
- Just downsiraam of Stale Highway 941 8
Just upsksam of Stale Highwey 832 *10
New Rever, Junt tpstiraam of Stale Highwey 935 6
Just of Stale 431 ‘8
Just downsiream of U.S. Hghwey 61 *10

Just
North Beanch of Grand Goudins . mmo‘mumu *13
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- Proposed Base (100-Year) Flood Elevations—Continued ,
#Depih In
i . : ) fest above

State City/town/county  * Source of flooding Location - ground.
. *Elovation

In foot
. . (NGVD)
Middle Branch of Grand Goudine. Just dc of State Highway 74 (near its Intersection with State ‘19
Highway 73).
Southem Branch of Grand Just upstream of State Highway 73 . '14
Goudine. .

Bayou Narcisse Just d { of State nglmay 938 ‘8

. Just de¢ of State Highway 44 ']

. Just upstream of U.S, Highway 61 ] *11

Black Bayou Just up of State H:ghway 431 ‘0

Just downstream of State Higt 22 JR— 9

Smith Bayou. Just de of State Hrghway 940 11

Maps available for inspection at Ascension Parish Courthouse, Donaldsonville, Louisiana 70346.
Send comments to Honorable Elman B!eman, President of Ascension Parish Police Jury, P.O. Box 351, Donaldsonville, Louisiana 70346.

[T — N ... City of Eunice, St. Landry and * Richards Gully Just de of West Maple Avenue (Stato Highway 91).mmsas *43
. Acadia Parishes. 3 Just downstream of North 12th Street *40

. o North Bayou Mallett .. Approxi ly 200 ft. d of College Road e casssasssns *40

. .- R Just downstream of Souther Pacifi¢’ Rallraad Bndge Jr - *45

South Ditch Just upst of Parish Road 49

. . . . . Just downstream of East Maple Avenue (State Highway 81).e *45
Maps available for inspection at City Hall, 300 South 2nd Street, Eunice, Louisiana.
Send comments to Mayor Wilson Moosa or Ms. Jane S. Duos, City Clerk, City Hall, 300 South 2nd Street, Eunice, Loulsiana,

M husett Brookfield, Town, Worcester Dunn Brook Up of Quabosag Streat 607
. County. - Upstream of COnrail 609

' . . ! ly 1,550’ d from Slab City R0ad ccummssmsssssaassnss ‘612

Upstream Corporale Limits. ‘616

Quaboag eam cotpomte Limits *605

f‘- fh of boag Pond ‘606

Quaboag 1% IO resensssersssnses EDLIFE shorehne within community o 600

. quasit Pond. Entire shoreline within community *600

Maps available at the Town Clerk’s Office, Town Hall, Cénter Street, Brookfield, Massachusetts.
Send comments to the Honorable Donald D, Faugno, Chairman of the Board of Selg:trnen of Brookfield, Town Hall, Center Street, Brookfield, Massachusstts 01506,

M husetts Monson, Town, Hampden County. Quaboag River. 0.4 mile d of Boston and Albany Railroad Bridge.mumme 315

. Downstream of Central Vi Railroad Bridge. 321

‘ " 0.2 mile upstream of Palmer Road *326

. 0.7 mile upstream of Palmer Road *333
0.8 mile downstream of U.S. Route 20 Bridgo. *340

0.2 mile downstream of U.S, Route 20 Bridge *348

- Upstream Corporate Limits - *353

Chicopee Brook...smsmssssssssssosses .. Quaboag River confluence i 4323

. 0.3 mile downstream of Tilden Road 4325

. 0.1 mile downstream of C.F. Church Company Dam....umssismssncs *332

Upstream side of C.F, Church Company Dam *339

- Upstream of Creamery Brook vicinity Dam, *3485

° ’ 0.15 mile downstream of Chestnut Street Bridge 352

- P 0.60 milg up of Ch Street Bridge *350

0.10 mile downstream of Cushman Street Bridge . *361

0.15 mile up of Cush Street Bridge *360

- 0.05 mile d t of Hampden Avenue Bridge 373

* 0.10 mile up: of Hampden A Bridgo *370

: . 0.05 mile upstream of Main Street Bridge *364

0.20 mile upstream of Main Street Bridge 4392

0.10 mile di of Hampd Road Bridge. *400

0.04 mile d 4 of Hampden Road Bridge. °409

Downstream side of Ellis Company Dam a7

Maps available at the Planning Department, Town Hall, Main Street, Monson, Massachusetts. R
Send comments to Honorable William H, Daly, Chairman of the Board of Selectmen, Town Hall, Main Street, Monson, Massachusetts 01057.

Maryland S¢ t County..— Chesapeake Bay. Wi k. River from mouth of Monie Bay to confluence of Johnson ‘6
Creel
~ : Monie Bay (Entire Area), ;]
R Tangler Sound between Deal Island and Mouth of the Wk:omlco River N
N Northeastem shoreline of South Marsh Island between Thomas Isfand )
. Gut and Old Ground Marsh.
. Northwestern shoreline of South Marsh Island botween Old Ground ‘6
N . . Marsh and Pry Cove.
Manokin River between confluence with Tangier Sound and Top Point ‘8
‘ . . . i Kedges Straits between Smnh Island and South Marsh Island. .. *5
. . Tangler Sound beh with Manokin River and con!lu- 5
ence with Cedar Straits.
Big An;emessex Rwer from confluence with Tangier Sound to River ‘6
Roa
Little Annemessex River lrom Oid House Cove to conﬂuonco with % -
Daughery Creek. -
- Pocomoke Sound between Broad Creek and Falf 1S1anumsmmmirmne 5

Maps avallab!e at the Somerset Counly Courthouse, 21. West Prince William Street, Princess Anne, Maryfand.
Send comments to Honorable Charles Massey, County Administrator, County Courthouse, 21 West Prince Williarn Street, Princess Anfa, Maryland 21853,




Federal Register / Vol. 45, No. 1738 / Thursday, September 4, 1980 / Proposed Rules 58605

Proposed Base (100-Year) Flood Elevations—Contauved

#lepthn

feet above

State City/town/county Source of Rooding Locetion ground.
4 *Eievation

infeet

(NGVD)

Minnesota, {C) Sak Contra, Stearns County.. Sauk River, Al southeastemn corpaxata benats, st upsteam of Budington Nerthemn *1,225
Approximately 30 feel downsteam of Sauk Lako D& Meneeeee. * 1226

BoU 40 T ———— LY JE TR, *1,231

Ovecfiow Nocth of Sauk Lake Just upstream of Pine Stroet Nocth 1226

Approxiraledy 100 fedd upsiream of Man Sveet *1.230

Maps avaiable at the Office of the City Clerk, 405 sinclair-Lewis Avenus, Sauk Cantre, Minesola.
Send comments to Honorabie Robert Weinsmann, Mayor, City of Sauk Cenire, 405 Sncisic-Lewis Avenue, Sauk Cent'e, Mnnes2'a 58373 o tha at*ar%on of My, Fred Borgrmann, City Clerk.

Nebraska . (V) Firth, Lancaster County..ewn.... Middie Beanch By Nornaha Rever. Domstwneomty *1.313
Just Upstrearn Stale thny 34 (Wes! of Man Syzet) 132t
About 1,50 foed upstream contuence of Kraats Croek v e "1.325

Maps available at the City Clerk's Office, City Hall, Firth, Nebraska.
Send comments lo Mr. Richard Muider, Chairman of the Board of Trusiess, Vilage of Firts, City Had, Firth, Nebraska 63378 1o the altentian of ke, Fitand Beach, City Clark.

Nocth Carolina Unincorporated arees of Clark's Croek Just v ol State Road 1110, 233
onty. Just downeirearn of State Highway 73 *278

Just downstrsam ol State Road 1120, 311

Clark’s Croak Tributary. Just & ol Highwey 731 *250

M Utwerrie Rwver Just d ol Stale Highway 109 *328

Litte Rrver, Just ¢ ol Stade Road 1519, *315

Just downetrearn Of SWale HIQhWRY 24 800 2T ceecsecssacssssrecsssmsss *394

Suck Branch Just d ol Stale Highwey 134 *436

Just downsiresm ol Stale Road 1320, *529

Cotton Cretk e, JUSt UOSY0RM of State Road 1371 *507

Maps avaiable for inspaction at County Commissioners’ Office, Monigomary, County Courthouse, Candor, North Carolng 27229,

Send comments fo the Honorable H. Page McAulay, Chaxrman of the Board of County Comymesoners, P.O. Box 213, Candor, North Caroina, 27229, or Me. Waltar H. Bowers, County
Extension Chairman, P.0. Box 467, Troy, North Carolina 27371,

Pannsylvani BeieVemon.Bomugh.Fayeﬂe Mononpahale Rver D tream Counly Boundary. 762
. County. Upstream Corporaie Umnts, *763

mmauﬁwmmuﬁnmmv«mm
Send comments to Honorable Yeme Horan, Counclt President of Selle Vamon, 10 Main Sireet, Belie Yemon, Pecey\vana 15012,

Pannsylvani California, Borough, Washingion  Monongehele Bvet ... Downstream Corporats Lirits. 768
County. mmwmmwo«mmmmxw 767
Upstream Coporaie Limts 770

Maps avaiable 2t the Borough Buikding, 333 Third Street, Caléomie, Penneyvania,
Send comments to Honorable Virginia Pipik, Councll President of Calfornaa, Box 698, Third Sireat, Caldornia, Pennsytvania 15419,

Pamnsylvank Centerville, Borough, Washinglon Monongahela Fiver. Downstream Corporats Lirvts 77
County. Confuance with Two kiée Run *773
Upsream sde of Maxwed Lock and Dam, i
Upsiream Corporate Limits. 7
Appeoximately 2.006° upsireamn Corporala Limts 778
Maps available at the Centervile Borough Buiiding.
* Send comments o Honorable Melvin Uslom, Councll Presidant of Cantecvilie, 844 Oid Navonal Road, Broynsvike, Pancsjtiana 15417, ;
Pennsylvani Coal Center, Borough, . Nonongahela Rver, Downetraam Carporate Lits's 767
Washington County. Upsiroam Corpoxate Linvts L
* Maps avakiable at the Borough Bullding, Water Street, Coal Center, Pennsylvania.
Send comments to Honorable Edgar DelBarre, Mayor of Coal Center, Coal Center, Pennsylvania 15423,
Pennsylvani East Marthorough, Township, West Branch Red Clay Cresk... Upst-eam side of Towrshp Line Aoad Br.dge. 2934
Chester County. Dowastrearn sde of Mt Road Badge, *302
wmwzmmdmmm 311
ey 5.000° upelearm of Mill Road Brdge 322
memummmszsswge *328
East Branch Red Clay Croti..—.. Downstream Corporate Les. *325
. Approsoenaiely 3.000° upsream of downstrsam Corporate Liny’s . *336
Appeomately 100° dowsstrsam of Country Club Road Brdge. 342
M@smammamewmmmMm Keonatt Squace, Pennsytrania.
Send comments to Honorable John Hulford, Chairman of the East Marborough Board of Supervsors, Unioci#e, PannsyNana 15375,
Pennsytvani Economy, Borough, Beaver Ohio Rve( .. Downstream Comperate Ley's, *706
County. Upstream Corporats bev’s 1174
Big Sowickder Crodk e ... Downstroam Corporate Liemds 727
Downsiraam Meaiment Road *741
- Downstrearm Big Sewicidey Creek Ryad. 758
Upsirsam side rd Privele Drve ‘784
Downstreamn side Big Sewciday Creek Road 750
Conuence of Triwvacy A a4
Upsissam sde Privele Drive. a1
Upesveam Bug Sewicidey Craek Road. 8a2

Upstream Corporate Lirv's “858
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Proposed Base (100-Year) Flood Elevations—Continued

#/Depth in
. ‘ fcet above
State City/town/county - Source of flooding . Locstion ground,
. *Elovation
. . In feot
(NGVD)
Tributary A. Up! side of Cooney Hollow Road. ‘800
A,ppromnalely 0.31 mile upstream of confiuence with Big Sewickley *£53
Creek,
Tributary B. . Confluence vith Big Sewickley Creek . 741
Upstream side 3rd Brivate Drive, approximately 6,150’ above conflu- *759
ence with Big Sewickley Creek.
Upstream side 4th Private Drive, approximately 10,500’ above conflu- e
ence with Big Sewickley Creck.
Approximatsly 0.21 mile upstream of 4th Privato Diiv0 .. *g28
‘ Approximately 0.33 mile upstream of 4th Privato DIiVO e ‘878
Apprommtely 045 mila upstream of 4th Private dee *p22
North Fork Big-Sewickley Creek... ‘C with Big Sewickley Creek 780
' Upstream side 1st Private Drive . *010
Dovmstream side of 2nd Private Drive *835
Confluence of Tributary C. 951
Upstream of Private Drive. *860
Approximately 0.74 mile upstream of Privato Drive rissssisesssasstont 883
Approximately 3.29 miles upstream of confluence with Big Sewickloy 910
Creek.
Tributary C. Confluence with North fork Big Sewickley Creak *051
. Approximately 140’ downstream of Hoemg FOR suicsmecsersssssssssssasssassssansss *650
) . Approximately 760" upstream of HO6ING ROAU wuurmmmmmsmssssssssssssssssssssssssse *£56
South Branch Legionville Run....... Downstream Corporate Limits ‘844
Downstream side Millsdale Ave *860
Downstream Private Drive *683
Up: side H rle Road *952
’ Approximately 350" upst H rle Road » *057
. Tributary D Conth with South Branch Legionville RUN.uuumssmsnsmmsme *861
Approximately 600’ upstream of confluence with South Branch Le- ‘on
- gionville Run.
Maps avallable for inspection at the Economy Borough Hall, Baden, Pennsylvania. , .
Send comments to Honorable Kenneth Campbell, Mayor of Economy, Conway Wallrose Road, Baden, Pennsyivania 15005,
£ .
4
P yhvania Falston, Borough, Beaver County. Beaver River. Carporate Linits. *705
. Slauon Street (D side) *700
Upsu'eam Dam at upstream Corporate Limits. *719
- : Brady Aun....Z with Beaver River *705
. Apmoxxmate!y 60’ upstream Fallston S!reel ........... sasastsessssnesitresesssss ‘I
- N Patsburgh and Lake Erie Railroad (Do 721
’ - Approxi y 2,050 upst of Pittsbur gh and Lake Erie Rairoad.... 733
Maps available at the residence of Ms.Unda Emert, Faliston Borough Secretary, 196 Beaver Street, New Brighton, Pennsylvania,
Send comments to Honorable Rébert E. Tumer, Mayor of Fallston, 204 Beaver Street, Faliston, New Brighton, Pennsyivania 150686, ,
Pennsylvan: Hermitage, Municipalily, Mercer Shenango River. Dc Corporale Limits *833
Counzy. Conrall (upsircam of Corporate Lmits ex1ENEed) i mmsmssssissssssmssssesas 034
. Hogbe.ckHun Sample Road (Upstream) *1,080
N N Approximately 350° upstream of Private Road. 1,090
) Approximately 1,660" downstream Plawkey LANG uummmsssssisssssns *4,102
Plawkey Lane (Upstream) ‘1,116
Sonoft Lane (Upstream) *1124
South Keel thge Roed (Upstream) 1,120
Virginia Road (D« m).m. 2 *1,132
Bobby Run L fow Road {Upstream) *024
~ Approxrmate!y 1,500 upstream Longview Road 940
- Apprc ly 2,450’ upstream Longyiew Road °g57
- Appioxi 3,600" up L iew Road *960
. . Approx:malety 1,600" downstream Rombold Road ..o cesasmensarsirorse *974
Appioximately 450’ downstream Rombo!d Road....mwe sasseistsesosronss *685
Golden Run.... Private Drive approxnnately 0.5 mile pst Cassady Road *1,000
. Robertson Road (Up: ) 1,105
Lamor Road (U ) *1,109
Approxxmate!y 2.550f Lamor Road 1,122
Scott Drive (extend: *1,192
Baker Run.... Approx:malety 400’ upetream East State Street.... . :1.093
.. Drive (1 1,102
* Highland Road (Dcmnst:eam) 1,113
Richmond Drive (Up ) *1,118
Coh Drive (Up: ) 1,121
- North Buhl Farm Drive (Dowr ) *1,132
West Branch Pina Hollow Run...... U.S. Routa 62 Bypass (Up ). - 1,072
‘ Approximately 180° up Sunset Bau'evard 4,007
- — Easton Road (Up: )] ‘ 1,004

. Morefield Road (Downst side) *1,109
il ]
Maps avallable at the Municipal Building, Hermitage Pennsylvania. . ) . ’
Send comments to Honorable Temry Fedorchak, Manager of Hermitage, 800 North Hermitage Road, Hermitage, Pennsylvania 16148,
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Proposed Base (100-Yeear) Fiood Elevations—Continused
#Depthun
fact above
State C.ty/town/county Source ¢l fiaddng Locatcn ground.
*Beiaton
mfeet
(NGvD)
Pennsyivania Manheim, Borough, Lancasier  Cheokses Cretkem e, PowWer R2a3 337
County. Downsveane! Sala Asvle 172 *359
Dowrsteamn of East S'eiget Steet *431
Downstaam of East Hizh Sveet *403
Maps available at the Manheim Borough Hall.
Send comments 10 Honorable J. Loverne He d, Mayor of Manhem, 21 East Hgh Street, Markhewm, Pernsyivana 17248,
Pennsylvania Penn, Townshp, Lancaster Chickies Croek. e mimninnn. POWet A333 *337
County. Downstreamc! Sate Rou'e 772 *339
. Cownstream of Coe Run Rzad. 431
Maps available at the Penn Township Budding.
Send comments 1o Honorable Donald LeFever, Chairman of the Penn Board of Superisars, RD, 3, Marhem, Pernnsytiana 17545,
Pennsylvania Stockdale, Borough, Washington  Monongaheiz Rver.. e Dowrstream Corpora’e Lmi's | *763
County. . Upstroam Coep Liem!s “765
Maps available at the Stockdale Borough Building. L3
Send comments fo Honorable James Georgagis, Councit President ol Stockdale, Stockdale, Penns;Nana 15483
Texas City of Eagie Pass, Mavenck R0 Grande Rrver . e JUSE SoWTS 08 OF [ntematonal Highway. *713
County. IR ALTOND. o srnssmsmsammsanon e SUS P 88CN Of Mhoryoe Straet 7
, Just vpstrearn o Quaery Street 734
Just upsream ol Medna Steel. 740
Just upstreamn of Comaf Streat *755
Man Aoy0 TrBUaY 1o JUst Upsiream of Pierce Street. 73t
Just upsireern of Travis Skeet 739
Man Arroyo Tributary 2. Just upstream of Frst Sreat *750
Just upstream of Tresty Steet *758
u d Trbitary Just & tream of US. Highway 277 *769
Maps available for inspection at City Hall, 100 South Monroe Street, Esgle Pass, Texas 76852,
Send comments 16 Mayor Rodolso Barrera, or Mr. Roberto Gonzases, Cdy Manager, Coy Hal, 109°S. Maorvoe Stuset, Eagle Pass, Texas 73352
Texas City of Nolanville, Ball County ... NOWBA CHOBK. oo s onn s SUSL UPSTEAM M3 STEEY *687
Just downst-eam Alchisen, Topeka and Santa Fe Raiway (approxi- *705
‘r:;:!z!y 1.000 feet upsiream from secnce road of US. Highway 130
Nolanwiia Tributary Just vpsream U S, Highway 190 Eastdeund *880
. Just upsizeam Alzheson, Togkes and Sacta Fe Radway 687
Maps available for inspecton at City Hall, 100 N. Man Street, Nolamie, Texas 76529,
Send comments 10 Mayor C. W. Buchanan or Mr. Meade Midchell, City Manager, Cty Had, 100 biscth Ma.n Steel, Nelawille, Texas 76583,
Texas City of Troy, Belt Coumy s R3S Branch st Amume’y 150 feet um.:um ol Batfalls Sweet. 667
Just upstream ol Okf Highway *7c5
Kinigs Branch Tribulaly 1umsmoeee JUst Wm of Intersiale H?ghw 35 West Serice Aaadmceme 650
Kngs Branch Trbutary 2 Just e n of Beton Stroet *g81
Kings Branch Trbutary 3. Just ups‘.'wa of Bowers Lave °677
COnWOOD CIBEX reomcoscomennnnns JUST UPSTRAT O FM 1237, *750
Maps available for inspection at Cty Hall, Farm Road 935, Troy, Texas 76579.
Send comments to Mayor Robert L. McKee, City Hal!, P.O. Box 258, Troy, Texas 7€573,
Vermont Jericho, Town, Chittenden County Wmdoskt BAVeS i o CIWe23am Covperata lims *256
Upstream Corporate Lumts. *300
Led Rvef . e ssamssaaannnss GCCTOR7EQ Weth Browns Roor *437
sde of Plars Rzad. °500
Appxoxema'edy 3,480 upstream of Plars Raad, *510
Appeoxsnately 8 500° tpstream of Plans Rad *545
Approxxnalely 10 865° Lpsteam of Flams B2ad maneacereerorrssermeen 5
Appeunma't'y 875 downstream of Le@ Ref RIad e ocenssceme *380
Appeoxenately 350 feet Lpst-ean ef Lee Rvee Road *535
Dovms!:um e of Browns Traze A2ad *E04
B Rover s Corpoeale Lee's, *430
Ccn!!nme wih Lee Ruver. *437
Upstrear sde of Small Dam 517
Appeoneralely 2207 upsteamn of State Route 15 *534
Apgeoxeratery 1,185° upsteam of State Reule 15. *543
Appoxrate’y 2,147 L5seam 6f $12'0 Bt 15 e eecorsermsmee *561
Appecxcnate’y £5° dawrszean of Ledge Dam Downsiearm cam e 80
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#Dopthin
. . feot above
State City/town/county Source of flooding Location ground,
. *Elovation
in foot
(NGVD)
Upstream side of Ledge Dam DOWRSHOAM wusssrsssmssssssssessmsssissesess *608
R Upstream side of Ledge Dam Upstream *615
' Downstream side of Cilley Hill Road 610
- Upstream side of Dam ‘620
= Downstream side of Raceway Street ‘644
Confluence of The Creek. *640
. Upstream side of State Route 15 *668
X Upstream side of Private Drive 6T
Approximately 220’ upstream of Private Drive ‘o014
. Upstream Corporate Limits *685
. The CreeK wummmmmmmmmmimemanissnees Confiuence with Browns River 648
. Approximately 75° ¢ of R y Street *660
Approximately 30’ upstream of Raceway SUe8t. . *669
. . . Approxi ly 50° de of Meadow Lan@..wsmsssisia ‘617
. - - . Upstream side of Palmer Lane. *Go7
. g . Upst Corporate Limits *692
Maps available at the Town Hall, Jericho, Vermont. ' . . -
Send comments to Honorable Donald B. Fay, Chairman of the Board of Selectment, Town Hall, Jericho, Vermont 05465.
Washington Kalama (City), Cowlitz County ...;... COUMbIA RIVET ..cuumvummssmescssnossasnssess Approximately 50 feet @ast of the intersection of Northwest Oak ‘19
Street and Burlington Northem Railroad.
- . : Approximately 1,100 feet west of the intersection of Old Pacific High- *20
- way and Cloverdale Road.
Maps available for inspection at City Hall, 385 N. 1st., Kalama, Washington. ’
Send comments to Honorable Dale Butts, P.O. Box 1007, Kalama, Washington 98625,
Wisconsin {C) Mondovi, Buffalo County.......... Bufald RIVEr....cmsnemnsseerssssanscess .. About 1.5 miles downstream from Eau Claire SIreet..mumissi qrr
. B About 0.5 mile downstream from Eau Claire St s ‘782
- Just upstream from Eau Claire Street *784
About 0.2 mile upstream from Eau Claire Street....wmie. 765
. . About 1.6 miles upstream from Eau Claire SUE6t ... 791
LTS 0T SR —— Mouth at Buffalo River 784
Just downstream from Mill Street Dam. *792
Just upstream from Mill Street Dam. 014
Jus up of Washington Street (d crossing) ‘o17
Just d of Washington Street (upst crossing) *825
Brownlee CreeK...umrmemosmsmsescas Mouth at Mirror Lake ‘814
- Upstream corporate limits,... 4 ai7

Maps available for inspection at the Office of the City Clerk, City Hall, 156 South Franklin Street, Mondovi, Wisconsin.
Send comments to Honorable Francis Diller, Mayor, City of Mondovi, City Hall, 156 South Frankiin Strest, Mondovi, Wisconsin 54755.

(National Flood Insurance Act of 1968 (Title X1l of Housing and Urban Development Act of 1968), effective January 28,

1969 (33 FR 17604,

November 28, 1968), as amended (42 U.S.C. 4001-4128); Executive Order 12127, 44 FR 19367; and delegation of authority to Federal Insuranco

Administrator)

Issued: August 18, 1980,
Gloria M. Jimenez,
Federal Insurance Administrator.
[FR Doc. 80-265628 Filed 9-3-80; 8:45 am)
BILLING CODE 6718-03-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Ch. |
[CC Docket No. 80-176]

Regulatory Policies COncemih"g Resale
and Shared Use of Common Carrier
International Communications
Services; Extension of Time Granted-in
Part

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule: Extension of

. time.
SUMMARY: In response to a motion by
Western Union International, Inc., the

Common Carrier Bureau granted a
seventeen (17) day extension of time for
submission of reply comments in CC
Docket 80~176, Regulatory Policies
concerning Resale and Shared Use of
Common Carrier International
Communications Services {45 FR 33657,
May 20, 1980).

DATE: Reply comments must be received
on or before September 29, 1980.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Helen Golding, Common Carrier Bureau,
(202) 632-6917. .

In the matter of Regulatory Policies
Concerning Resale and Shared Use of

Common Carrier International

Communications Services, CC Docket
No. 80-176. See also 45 FR 51251, August
1, 1980.

Memorandum Opinion and Order

Adopted: August 22, 1980,
Released: August 27, 1980,

1. Before the Bureau is a motion by
Western Union International, Inc.
{(WUI), asking either that the deadline
for filing reply comments in the above-
captioned proceeding be extended from
September 12, 1980 to October 14, 1980,
or that we provide for a third round of
comments to be due on that date, WUI
claims that it needs the additional time
i order to address certain
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developments which occurred shortly
before the deadline for initial comments.

2. Specifically, petitioner asserts that
it needs more time to comment on recent
correspondence concerning the impact
of International Consultative Telegraph
and Telephone Commiittee (CCITT)
Recommendations, and the attitudes of
foreign administrations generally, on our
decision to consider ending resale and
shared use restrictions,* It also claims
that it needs to see the text of the
Commission's Memorandum Opinion
and Order adopted August 1, 1980 in CC
Docket No. 79-252,2 and a second action
in that proceeding expected to be taken
in September, before finalizing its
comments.

3. We will allow an additicnal 17
days, until September 29, 1980, for the
filing of reply comments. We do so
because we consider it important that
all interested parties be given the
oportunity to address the impact of
CCITT Study Group Il
Recommendation D. 1, and any related
provisions, on our proposals in this
proceeding. In particular, we are .
interested to learn what parties perceive
as the role of CCITT recommendations,
and what weight they should properly
be given in our overall determination of
the best interests of U.S. consumers.

4, On the other hand, we cannot
justify allowing this proceeding to be
delayed further by tying the submission
of comments here to the completion of
Docket No. 79-252. As we see it,
paragraphs 17-21 of our Notice in this
proceeding, 77 FCC2d 831 {1980), taken
together with the information contained

- in the Commission's defailed Notice in
the Competitive Carrier Rulemaking, 77
FCC2d 308 (1979), provide ample
guidance on the areas where the
Commission seeks public comment.

5. Accordingly, itis ordered, pursuant
to delegated authority under §0.291 of
the Commission's rules, 47 CFR 0.291,
that Western Unijon International Inc.’s
motion for an extension of time IS
GRANTED to the extent indicated and
is otherwise DENIED.

6. It is further ordered that a copy of
this order be published in the Federal
Register.

11n addition, WUI asks for summaries of various
recent meetings between representatives of the
Commission and telecommunications entities from
Europe and Canada, in which it alleges the subject
of resale and sharing of international
telecommunications was discussed. We will deny
the request for summaries, since it is simply not
relevant to the question of whether the time period
for filing reply comments should be extended.

2 Policy and Rules concerning Rotes for
Competitive Common Carrier Services and
Facilities Authorizations Therefor.

Federal Communications Commission.
Thomas J. Casey, .
Acting Chief, Common Carrier Bureau.
[FR Doc. 80-27082 Filed $-3-80; 8:5 ars) ’
BILLING CODE 6712-01-M

47 CFR Part73
[BC Docket No. 80-519; RM-3642]

TV Broadcast Station In Fort Walton
Beach, Florida; Proposed Changes in
Table of Assignments

AGENCY: Federal Communications
Commission.

ACTION: Notice of Proposed Rule
Making.

SUMMARY: Action taken herein proposes
to delete UHF television Channel 35
from Fort Walton Beach, Florida, and
assign in its-place Channel 50, in
response to a petition filed by Fort
Walton Beach Broadcasting
Corporation. The proposal would permit
greater site flexibility for construction of
a new TV station.
DATES: Comments must be filed on or
before October 17, 1980, and reply
comments on or before November 6,
1980.
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Montrose H. Tyree, Broadcast Bureau,
(202) 632-9660.
SUPPLEMENTARY INFORMATION:

In the matter of amendment of
§ 73.606(b), Table of Assignments,
Television Broadcast Stations. (Fort
Walton Beach, Florida), BC Docket No.
80-519, RM-3642.

Adopted: August 15, 1980.
Released: August 26, 1980.

1. Pelitioner, Proposal, Comments:—
(a) Notice of Proposed Rule Making is
given concerning the amendment of the
Television Table of Assig